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Expert letters and statements on the application of the OECD Guidelines for  

Multinational Enterprises and UN Guiding Principles on Business and Human Rights  

in the context of the financial sector 

 

Recent research and events have demonstrated a lack of clarity on the application of the OECD 

Guidelines to the financial sector.  

Subsequent discussion  within the OECD Working Party on Responsible Business Conduct and 

United Nations and Office of the High Commissioner for Human Rights have affirmed that the OECD 

Guidelines for Multinational Enterprises (‘the Guidelines’) should be applied within the financial sector in 

the same manner that they are applied by other multinational enterprises.  

Under the Guidelines enterprises are encouraged to conduct due diligence to prevent and mitigate a 

range of adverse impacts. Due diligence processes under the Guidelines and UN Guiding Principles for 

Business and Human Rights can help financial institutions evaluate the risks of adverse impacts and respond 

to them appropriately. 

This document compiles expert letters and statements for the purpose of providing clarity on the 

issue of application of the Guidelines in the context of the financial sector.   

It contains the following documents:  

 A letter from Former UN Secretary-General's Special Representative for Business and Human 

Rights, Professor Ruggie;  

 A letter from the United Nations Office of the High Commissioner for Human Rights; and 

 A note by the Chair of the negotiations on the update of the Guidelines, Professor Roel 

Nieuwenkamp, providing clarity on terminology  as it was used at the time of the 2011 negotiations 

of the Guidelines, in order to serve the discussions on how this terminology applies to the financial 

sector. 
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NOTE BY THE CHAIR OF THE NEGOTIATIONS ON THE 2011 REVISION OF THE 

GUIDELINES, REGARDING THE TERMINOLOGY ON ‘DIRECTLY LINKED’ 

As the Chair of the negotiations on the 2011 revision of the OECD Guidelines for Multinational 

Enterprises (The Guidelines), I was closely involved with the integration of the terminology on ‘directly 

linked’ in the Guidelines. In this Note of the Chair, I would like to explain my views on what was being 

meant during the negotiations with this terminology, in order to serve the discussions on how this 

terminology applies to the financial sector:
1
 

(Enterprises should) Seek to prevent or mitigate an adverse impact where they have not 

contributed to that impact, when the impact is nevertheless directly linked to their operations, 

products or services by a business relationship.
2
 

 

During these 2011 negotiations on the revision of the Guidelines, we continuously used the 

same/equivalent language and examples regarding the terminology on ‘directly linked’ as those that were 

used in the context of the UN Guiding Principles on Business and Human Rights for implementing the UN 

“Protect, Respect and Remedy” Framework (UNGPs). We did so deliberately because of the alignment of 

the Guidelines and the UNGPs, which was the result from very intensive collaboration between the OECD 

and the UN. All stakeholders and most delegations insisted on staying as close to the UNGPs as possible. 

Causality is not a factor when products, services or operations are directly linked to adverse impacts 

  

Causality is a significant feature in determining whether a company is causing or contributing to 

adverse impacts through their own activities. However, it has been stressed multiple times during the 2011 

negotiations on the revisions of the Guidelines that causality is not a factor in determining whether a 

company’s products, services or operations are ‘directly linked’ to an adverse impact through a business 

relationship. Hence, in the case that there is causality between the company’s activities, products or 

services and an adverse impact, the company is either causing or contributing to the adverse impact. 

(Lack of) leverage does not affect the responsibility to carry-out due diligence and/or to mitigate 

adverse impacts 

 

Secondly, it was recognised during the 2011 negotiations that companies’ products, services or 

operations can be directly linked to adverse impacts. It is this direct link to the adverse impact that 

determines the company’s responsibility to carry out due diligence and/or to mitigate adverse impacts. The 

amount of leverage of a company does not affect this responsibility itself, but it does influence the nature 

and extent of the due diligence. 

                                                      
1
  Currently, I am the chair of the Working Party on Responsible Business Conduct (WPRBC), but the 

expressions in this Note reflect my wording and views at the time that the terminology on ‘directly linked’ 

found its way into the Guidelines. Hence, it was in the capacity of being the Chairman of the 2011 

negotiations on the Guidelines. 

2
  The Guidelines Chapter II, paragraph 12. In the remainder of this Note I will refer to ‘the terminology on 

‘directly linked’’.  
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Risk-based due diligence not limited to first tier business relationships 

 

During the 2011 negotiations, we continuously sent out the message that the responsibility to carry 

out risk-based due diligence is not limited to first tier business relationships. There is no quantitative limit 

regarding this.  

During the negotiations, I have drawn an example from the OECD Due Diligence Guidance for 

Responsible Supply Chains of Minerals from Conflict-Affected and High-Risk Areas. Imagine a computer 

brand using products that contain conflict minerals. Even though there are many tiers between the end 

product and the conflict minerals, there is nonetheless a direct link between the computer brand’s product 

and the adverse impact. Companies should carry out risk-based due diligence along their entire supply 

chain. 

The nature and extent of this due diligence depends amongst others on the severity and probability of 

adverse impacts. Companies should use their leverage to prevent or mitigate adverse impacts, but it was 

recognised during the negotiations that this leverage might be very small. 

No ‘indirect linkage’ 

 

I would like to stress that the term ‘directly’ was included in the text in order to ensure that extremely 

loosely connected associations would not be covered by the due diligence provisions. It was never intended 

to suggest the existence of an ‘indirect linkage’. A company’s operations, products or services are either 

‘directly linked’ to an adverse impact through a business relationship – or not at all linked as far as the 

guidelines are concerned. 

In this context, an example within the textiles and garments industry was used. One can easily 

imagine a shoe brand sourcing its shoes from a company that also produces t-shirts (for another business 

enterprise) in one of its other factories. Within the production line of the shoes, the shoe brand’s products 

are directly linked to any adverse impact arising also beyond the first tier business relationships. However, 

the t-shirts produced by the same company (as in the supply chain of the shoe brand) concern a separate 

line of production as they are manufactured in a different factory, quite possibly even in a different 

country. In that case, there is no direct link between adverse impacts arising from the production of the t-

shirts and the production of the shoe brand’s products. The shoe brand’s products are not directly linked to 

adverse impacts arising in the production of t-shirts.
3
  This view was accepted during the negotiations. 

Application to the financial sector 
 

During the 2011 negotiations on the revisions of the Guidelines, we did not have enough time to 

explore the application and implications of the terminology on ‘directly linked’ to the products, services 

and operations of the financial sector. Due to these time constraints, no specific examples in this sector 

were discussed. I acknowledge the difficulties associated with the search for clarity on how this 

terminology relates to the financial sector. 

                                                      
3
  Therefore, with respect to the factory’s t-shirt production line, the shoe brand does not have to carry out the 

due diligence provisions as set out in paragraphs 10, 11 and 12 of Chapter II of the Guidelines. However, 

the Guidelines Chapter II, paragraph 13 would still apply: “Enterprises should (…) in addition to 

addressing adverse impacts in relation to matters covered by the Guidelines, encourage, where practicable, 

business partners, including suppliers and sub-contractors, to apply principles of responsible business 

conduct compatible with the Guidelines”. 
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Nonetheless, it was reconfirmed that there was a crystal-clear understanding amongst all adherents 

and stakeholders that the financial sector is covered by these provisions, just like any other sector is 

covered.
4
 The multi-stakeholder advisory group, which included many financial institutions, stressed that 

there is an urgent need to find practical guidance on the ‘how’ to integrate these provisions of the 

Guidelines in the work of Financial Institutions, not on the ‘if’’. 

 

 

                                                      
4
  At the Corporate Responsibility Roundtable in 2007 it was already confirmed that the Guidelines are  

“Addressed inter alia to multinational enterprises operating in the financial sector”.  
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