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FOREWORD

Foreword

This report covers the activities undertaken to promote the effective implementation
of the OECD Guidelines for Multinational Enterprises (hereafter the “Guidelines ”) by the
OECD Secretariat, adhering governments and their National Contact Points (NCPs)
during the period July 2014 to December 2015.

This report includes four chapters. The first chapter, Legislative and policy
developments in support of the Guidelines, provides an overview of regulation and
policies introduced during the reporting period which make reference to or supports
implementation of the Guidelines. The second chapter, Activities of the National Contact
Points, describes the promotional activities as well as the specific instance proceedings of
the 46 OECD National Contact Points (NCPs) over the last reporting period. It also
includes discussion of actions taken to strengthen the NCPs through peer reviews,
capacity building and peer learning. The third chapter, Implementing the Guidelines in
specific sectors, describes the progress and activities under the Proactive agenda in the
extractive, garment and footwear, agriculture and financial sectors. The fourth chapter,
Outreach and co-operation with partners, describes the OECD’s activities with countries
that do no currently adhere to the Guidelines.

This report was produced by the OECD Secretariat, including, as lead authors:
Barbara Bijelic, Policy Analyst (Chapter 1), Kathryn Dovey, Manager, National Contact
Points Coordination, (Chapter 2) Tyler Gillard, Manager of Sector Projects (Chapter 3)
and Tihana Bule, Policy Analyst (Chapter 4), under the direction of Cristina Tébar Less,
Head of the Responsible Business Conduct Unit, and Ana Novik, Head of the Investment
Division of the OECD Directorate for Financial and Enterprise Affairs.
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EXECUTIVE SUMMARY

Executive summary

Every year, the Investment Committee submits a report to the OECD Council on the
implementation of the OECD Guidelines for Multinational Enterprises (hereafter the
“Guidelines ). This report covers the activities undertaken by adhering governments and
their National Contact Points (NCPs) to promote the effective implementation of the
OECD Guidelines for Multinational Enterprises (hereafter “the Guidelines”) and engage
with non-adhering countries during the period July 2014 to December 2015. Up until
June 2014, annual reports covered the period June-June. In 2014, the Working Party on
Responsible Business Conduct decided that, as from 2015, the reporting period would
cover the calendar year. As a transition, this report covers a period of 18 months.

Legislative and policy developments in support of the Guidelines

Integrating references to responsible business conduct (RBC) standards into national
and international policy can be an effective way of raising awareness of evolving
expectations regarding such standards and of promoting change in business conduct. This
reporting period saw impressive developments with regard to recognition of the
Guidelines and their recommendations in the context of international and domestic
policy.

In June 2015, G7 Leaders made a high level endorsement of RBC initiatives which
made clear that RBC issues were a top priority for the 2015 agenda. The 2015 Ministerial
Council Statement encouraged efforts to widen adherence to the MNE Guidelines.
Important milestones in the global sustainable development agenda, namely the launch of
the Sustainable Development Goals and the Agreement on Climate Change reached at the
21% Conference of the Parties to the UN Framework Convention on Climate Change
(COP 21) held in Paris, also provided a strong platform for promoting RBC.

Stronger references to RBC were included in OECD instruments in 2015. The
updated Policy Framework for Investment released in June 2015 includes a strengthened
chapter on RBC and the G20/OECD Principles of Corporate Governance contain
numerous references to the Guidelines. Additionally, the criteria regarding the Guidelines
and the NCP mechanism in procedures for adherence to the OECD Declaration on
International Investment and Multinational Enterprises (OECD Investment Declaration)
and for accession to the OECD Convention have been reinforced.

Several legislative developments over the past 18 months have addressed due
diligence in supply chains in line with recommendations of the Guidelines. The UK has
enacted the Modern Slavery Act which references the Guidelines in its statutory
guidance, and the EU is drafting a regulation on conflict minerals that is based on the
OECD Due Diligence Guidance for Responsible Supply Chains of Minerals from
Conflict-Affected and High-Risk Areas. In addition, there has been progress in regulation
of non-financial reporting. Most significantly, the EU Directive on disclosure of non-
financial and diversity information entered into force 6 December 2014. It recognises the
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EXECUTIVE SUMMARY

disclosure chapter of the Guidelines as an appropriate reporting framework and promotes
reporting on supply chain due diligence.

RBC criteria and references to the Guidelines were also included in economic
instruments and agreements, including in the context of export credit agencies’ (ECA)
policy, and trade and investment agreements. Finally, many adherent countries have
developed or are in the process of developing National Action Plans on Business and
Human Rights which rely on the Guidelines as a core framework, and reference the
National Contact Point as a key mechanism to promoting access to remedy.

Activities of the National Contact Points

All governments adhering to the Declaration on International Investment and
Multinational Enterprises are also required to adhere to the Decision of the Council on the
OECD Guidelines for Multinational Enterprises. This Decision contains the legally
binding obligation for adherents to set up a National Contact Point (NCP), to further the
effectiveness of the Guidelines, and make human and financial resources available to
their NCP to fulfil their responsibilities." NCPs have the mandate of furthering the
effectiveness of the Guidelines by undertaking promotional activities, handling enquiries
and contributing to the resolution of issues related to the Guidelines in specific instances.
Of the 46 adhering governments, a total of 44 have an NCP in place, the exceptions being
Egypt and Jordan, which by end 2015, did not appear to have an NCP contact, a website,
or any kind of NCP-related activity.

In the G7 Leader’s Declaration in June 2015, G7 governments committed to
strengthen mechanisms for providing access to remedies, including the NCPs, and the
2015 Ministerial Council statement called on the OECD to continue its efforts to further
strengthen the performance of NCPs. In response to this call, the OECD Working Party
on Responsible Business Conduct and the OECD Investment Committee adopted an
Action Plan to strengthen NCPs, setting out three tracks of enhanced activity, including
peer reviews, capacity building, peer learning and tool development.

The specific instance mechanism is a unique feature of NCPs, and distinguishes the
Guidelines from other international RBC instruments. From June 2014 to December
2015, a total of 52 new specific instances were submitted to the NCPs, and a total of 49
specific instances were closed. Of these, agreement was reached in 14 (ca. 29%) cases.
These specific instances led to significant results, including changes to company policies,
remediation of adverse impacts, and strengthened relationships between parties. For
example, in one specific instance concerning the Tazreen factory fire in Bangladesh, a
garment company committed to improving fire and building safety standards in its
supplier factories. In another case an oil exploration company committed to cease
exploration in a UNESCO recognised national park and “not to conduct any operations in
any other World Heritage site”. Additionally, during this reporting period, for the first
time, government support in foreign markets was withdrawn from a company for failure
to engage in dialogue around a specific instance.

Human rights issues were the most prevalent theme raised among submitted specific
instances during this reporting period, demonstrating the NCP’s important role as a
grievance mechanism for business and human rights. In terms of sectors, a large number

L Decision of the Council on the OECD Guidelines for Multinational Enterprises as amended

in 2011.
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of submissions related to operations from the financial sector. Additionally during this
reporting period, two specific instances were brought regarding mega-sporting events. As
a result of one of them, Formula One publicly committed to respecting internationally
recognised human rights. A specific instance involving FIFA is ongoing.

In general, specific instances have been concluded within the indicative timeframe
provided for in the Procedural Guidance, but there are also some exceptions. Currently
seven NCPs have specific instances lasting over two years since the date of the original
submission. Another area where more efforts are needed is the publication of a final
statement: nine NCPs have concluded at least one specific instance after 2011 without
issuing a final statement. This is not in line with the Procedural Guidance, which since the
2011 update requires that NCPs make the results of a specific instance publicly available.

Besides dealing with specific instances, one of the key functions of NCPs is to
promote the Guidelines. A total of 28 NCPs have created a promotional plan for the
Guidelines and 24 NCPs held promotional events during the reporting period, including
three NCPs that have organised awareness-raising events in different cities across their
countries. In addition, a total of 29 NCPs promoted the Guidelines in events organised by
or for other stakeholders.

Two of the core criteria for NCPs are visibility and accessibility. Most governments
have made their NCP visible, e.g., via a dedicated website. A total of 29 NCPs have
published information on procedures on their website explaining the specific instance
process. On the other hand, seven adhering governments do not have a website in place
on the Guidelines or the NCP.

NCPs are required to meet regularly to share experiences, and report to the
Investment Committee. Most NCPs have fulfilled these obligations, though four NCPs
did not attend the annual meeting of NCPs in both 2014 and 2015. In 2014, a total of six
NCPs did not report to the OECD Investment Committee; and in 2015, four NCPs did not
report.

NCPs are encouraged to engage in peer reviews and peer learning. Two voluntary
peer reviews were carried out or initiated during the reporting period, on the basis of a
peer review template adopted by the Working Party on Responsible Business Conduct in
2015. The peer review of the NCP of Denmark was presented to the National Contact
Point meeting in June 2015, and the on-site visit for the peer review of Belgium took
place in November 2015. In addition, twelve governments have committed to a voluntary
peer review of their NCP during 2016-18.

During 2015, the Secretariat carried out a stocktaking of NCP activities and
experience over the past 15 years, since the creation of the NCPs in their current format in
2000. BIAC, TUAC and OECD Watch also produced specific reports and materials
related to the “15 years of NCPs”. The stocktaking and feedback from stakeholders will
be used to provide targeted support to NCPs and further strengthen the NCP system.

Implementing the Guidelines in specific sectors

In 2009, the OECD began working on the sector-specific application of the
Guidelines, starting with a programme on responsible supply chains of minerals from
conflict-affected and high-risk areas. Recognising the success and effectiveness of
focused, multi-stakeholder collaboration, adherents to the Investment Declaration called
for the OECD to pursue a so-called “Proactive Agenda” during the 2011 update of the
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Guidelines, which would entail collaborative, demand-driven work with OECD and non-
OECD countries, business, workers and civil society to implement the Guidelines in
specific sectors or geographies.

Since then, sector projects on responsible business conduct continue to be a major and
growing pillar of work, with current projects on (i) responsible mineral supply chains; (ii)
stakeholder engagement in the extractive sector; (iii) responsible agricultural supply
chains; (iv) responsible garment and footwear supply chains, and (v) responsible business
conduct in the financial sector. This work has contributed to redefining risk in industry
sectors and global supply chains, marking a shift away from traditional commercial risk
management to a more holistic approach that addresses risks of business impacts on
society and the environment, with a view to promoting inclusiveness and growth.

Key achievements in 2015 include the approval by the Investment Committee of the
OECD Due Diligence Guidance for Meaningful Stakeholder Engagement in the
Extractive Sector and the OECD-FAO Guidance for Responsible Agricultural Supply
Chains.

Strong co-operation with Chinese government and industry partners led to the
development of the Chinese Due Diligence Guidelines for Responsible Mineral Supply
Chains which are based on the OECD Due Diligence Guidance for Supply Chains of
Minerals from Conflict-Affected and High-Risk Areas.

Other highlights include the preparation of the draft OECD Guidance for Responsible
Supply Chains in the Garment & Footwear Sector and the successful hosting of a
Roundtable on Due Diligence in the Garment and Footwear Supply Chain in 2014 (jointly
with the International Labour Organization) and in 2015. A new phase of work on the
financial sector was launched to elaborate good practices for responsible business conduct
in (i) investment (asset ownership and management), (ii) asset & project finance, and (iii)
corporate finance.

Outreach and Co-operation with Partners

Promoting dialogue and deepening engagement on responsible business conduct with
countries that do not adhere to the Guidelines has been one of the top priorities of the
adherents since the Guidelines were updated in 2011. Co-operation is maintained with a
number of key countries, either through regional, country, or sector programmes, as well
as the Global Forum on Responsible Business Conduct.

Several outreach efforts in 2015 are worth highlighting. Co-operation with China was
strengthened on a number of topics including responsible business conduct on the
occasion of the 20" anniversary of its relationship with the OECD. Two workshops were
held in Beijing in 2015, one on the Guidelines and the NCPs, and one related to
responsible minerals supply chains. The focus on Southeast Asia was maintained through
regional and country-specific events and a systematic integration of responsible business
conduct issues in investment policy reviews. Two roundtables were held in India to
discuss practical solutions to issues in the Indian section of the global garment and
footwear and gold supply chains.

The 2015 Global Forum on Responsible Business Conduct (GFRBC), held from
18-19 June 2015 at the OECD in Paris, brought together over 750 participants from
governments, businesses, trade unions, and civil society. A key message from the
discussion is that there is a need to scale up and speed up action on responsible business
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conduct both by businesses and governments. This GFRBC was the first OECD event
organised according to OECD greening policies intended to reduce the environmental
impact of meetings. In connection with the Forum, a workshop on National Action Plans
(NAPs) was held on 17 June, co-hosted by the Chair of the OECD Working Party on
Responsible Business Conduct and the Chair of the UN Working Group on Business and
Human Rights, which attracted over 80 policy makers to discuss best practices and
challenges in the development of NAPs on Responsible Business Conduct and NAPs on
Business and Human Rights.
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INTRODUCTION AND OVERVIEW

Introduction and overview

Every year, the Investment Committee submits a report to the OECD Council on the
implementation of the OECD Guidelines for Multinational Enterprises (hereafter the
“Guidelines”). This report covers the activities undertaken by: adhering governments and
their National Contact Points (NCPs) to promote the effective implementation of the
Guidelines and engage with non-adhering countries during the period July 2014 to
December 2015. Up until June 2014, annual reports covered the period June-June. * In
2014, the Working Party on Responsible Business Conduct decided that, as from 2015,
the reporting period would cover the calendar year. As a transition, this report covers a
period of 18 months.

Chapter 1 provides an overview of legislative and policy developments in support of
the Guidelines, which were particularly numerous during the July 2014-December 2015
period. Developments include references to the Guidelines in domestic legislation (e.g.
the UK Modern Slavery Act), trade strategies (the EU trade and investment strategy) and
trade agreements (e.g. the EU-Singapore Free Trade Agreement). Particular highlights
were the inclusion of strong references to the Guidelines and the NCPs in the G7 Leaders’
Declaration and the Statement of the OECD Ministerial Council Meeting.

Chapter 2 summarises activities of the National Contact Points, and provides an
overview of the specific instances submitted to NCPs during the 18 months of the
reporting period. Particular highlights include the support given to strengthen the NCP
system by G7 Leaders and by the Ministerial Council Meeting. Of the 46 adhering
governments, a total of 44 have an NCP in place, the exceptions being Egypt and Jordan,
which currently do not appear to have an NCP contact. A total of 52 specific instances
were submitted to the NCPs, and a total of 49 specific instances were closed during the
reporting period. A number of horizontal learning events were organised by NCPs or with
their support during the reporting period. Peer reviews of two NCPs (Denmark and
Belgium) were undertaken or initiated in 2015. At the end of 2015, an Action Plan to
strengthen NCPs was adopted, which includes a range of activities to be undertaken in
2016-18, including training, support, peer reviews and learning events.

Chapter 3 summarises activities related to sector projects (projects carried out under
the so-called Proactive Agenda), which focuses on collaborative, demand-driven work
with OECD and non-OECD countries, business, workers and civil society to implement
the Guidelines in specific sectors or geographic locations. Major breakthroughs included
the approval of the OECD Due Diligence Guidance for Meaningful Stakeholder
Engagement in the Extractive Sector of the OECD-FAO Guidance for Responsible
Agricultural  Supply Chains (“OECD-FAO Guidance”), and their respective
implementation plans. Both guidance reports were developed with significant multi-
stakeholder support.

1 See OECD (2014), Annual Report on the OECD Guidelines for Multinational Enterprises:
2014: Responsible Business Conduct by Sector, OECD Publishing.
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Chapter 4 deals with outreach activities, which in 2015 focused on China, with two
workshops organised jointly with the Chinese authorities, one on the Guidelines and the
National Contact Points in May 2015; one on responsible minerals supply chains in
December 2015. The latter was also the occasion for the launch of the development of the
Chinese Due Diligence Guidelines for Responsible Mineral Supply Chains, which are
based on the OECD Due Diligence Guidance for Supply Chains of Minerals from
Conflict-Affected and High-Risk Areas. This chapter also provides highlights of the 3"
edition of the Global Forum on Responsible Business Conduct, held in June 2015.

The Annexes include a summary of references to the Guidelines and NCP statements
in export credit agencies’ policies and procedures (Annex I); a summary of specific
instances closed during the reporting period (Annex II); tables providing overviews of all
NCPs, NCP-organised events, and participation in proactive agenda advisory groups
(Annexes 111-V); key findings and recommendations of the peer review of Denmark’s
NCP (Annex VI); statements by BIAC, TUAC and OECD Watch (Annex VII); and an
overview of highlights in sector projects under the proactive agenda (Annex VIII).
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1. LEGISLATIVE AND POLICY DEVELOPMENTS IN SUPPORT OF THE GUIDELINES

Chapter 1

Legislative and policy developments in support of the Guidelines

Integrating references to RBC standards into national and international policy can be
an effective way of raising awareness of evolving expectations regarding such standards
and of promoting change in business conduct. This chapter summarises the significant
developments in 2015 in this field, with a focus on references to the Guidelines and other
RBC instruments in the context of international and national policy and legislation.

International support for the Guidelines

High-level statements

The G7 Leader’s Declaration released (7-8 June 2015)" made it clear that RBC issues
were a top priority for the 2015 agenda. G7 Leaders’ paid specific attention to responsible
supply chains and pledged to “strive for better application of internationally recognised
labour, social and environmental standards, principles and commitments (in particular
UN, OECD, ILO and applicable environmental agreements) in global supply chains,” and
to “encourage enterprises active or headquartered in [G7] countries to implement due
diligence procedures regarding their supply chains, e.g. voluntary due diligence plans or
guides.” Specific encouragement was given to international efforts, to promulgate
industry-wide due diligence standards in the textile and ready-made garment sector. The
statement also pledged to help small and medium-sized enterprises (SMEs) develop a
common understanding of due diligence and responsible supply chain management.

In addition to supply chain due diligence the statement committed to “strengthening
mechanisms for providing access to remedies including the National Contact Points
(NCPs) for the Guidelines for Multinational Enterprises [through encouraging the] OECD
to promote peer reviews and peer learning on the functioning and performance of NCPs”
and through leading by example to make sure NCPs of G7 countries are effective.

The 2015 Ministerial Council Statement on Unlocking Investment for Sustainable
Growth and Jobs also expressed strong support to the Guidelines and called on the OECD
to continue its efforts to further strengthen the performance of NCPs, including through
voluntary peer reviews and the exchange of best practices. Furthermore the Ministerial
statement included broad endorsement of the OECD’s work on RBC and encouraged the
OECD to widen adherence to the Guidelines, inviting the OECD to study options in that
regard. In response, the OECD Secretariat developed a series of notes describing different
approaches that may be pursued to facilitate wider adherence to the Guidelines, for
discussion in the Working Party on Responsible Business Conduct and the Investment
Committee. The proposed approaches range from options including modification of the
adherence process to the Declaration, as well as options not involving modification of

L G7(2015), Leaders’ Declaration G7 Summit, 7-8 June 2015.
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1. LEGISLATIVE AND POLICY DEVELOPMENTS IN SUPPORT OF THE GUIDELINES

formal processes. In parallel, outreach efforts have continued and significant progress in
engaging with non-adhering countries, in particular, the People’s Republic of China, has
been achieved (see Chapter 4).

RBC in OECD instruments

Strengthened references to RBC in OECD instruments were also achieved in 2015,
promoting policy coherence and further raising the profile of RBC. One example is the
updated Policy Framework for Investment released in June of 2015, which now includes
a strengthened chapter on RBC with clear recommendations on how governments can
enable RBC through regulation, facilitation, co-operation, promotion and exemplifying
RBC through their own conduct. The strengthened RBC chapter has since been applied to
investment policy review of the Philippines and will be used in future investment policy
reviews (see Chapter 4).

Additionally, 2015 saw the launch of the G20/OECD Principles of Corporate
Governance® which also include references to the Guidelines. Specifically the updated
principles mention the Guidelines as a reference for corporate disclosure obligations®,
with regard to corporate codes of conduct for boards to apply high ethical standards and
take into account the interests of stakeholders®, and generally with regard to respecting
the rights of stakeholders.®

A stronger focus on RBC in adherence and accession reviews

Past reviews leading to the adherence of non-Members to the OECD Declaration on
International Investment and Multinational Investment have reviewed the candidate
country’s policies in support of RBC and their commitment to promote the Guidelines
and set up a National Contact Point. However, many non-Member adherents are still
facing a lack of understanding of the commitments undertaken under the Guidelines and
their National Contact Points, to the extent they exist, and lack the resources and support
necessary to carry out their functions. Similarly, in the past, the procedures for accession
to the OECD Convention have provided a good opportunity to review the candidate’s
commitments under the Guidelines, in the case of candidates for accession which were
already adherents to the Declaration, but these procedures can further be strengthened.

Building in stronger criteria with regards to the Guidelines and the NCP mechanism
in accession and adherence procedures will help to ensure that the OECD accession (or
Adherent) candidate countries fully meet the requirements set out in the Decision on the
Guidelines particularly with regard to the Procedural Guidance for NCPs.

% OECD (2015), Policy Framework for Investment, OECD Publishing, Paris.
% OECD (2015), G20/OECD Principles of Corporate Governance, OECD Publishing, Paris.

Id. Chapter V, Disclosure and Transparency, Preamble.
> Id. Chapter VI, The responsibilities of the board. Section C.

Id. Chapter 1V, The role of stakeholders in corporate governance, Section A, E.
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1. LEGISLATIVE AND POLICY DEVELOPMENTS IN SUPPORT OF THE GUIDELINES

Reviews for adherence to the Declaration on International Investment and
Multinational Enterprises

As part of the work plan to strengthen NCPs, more efforts are now being undertaken
with regard to procedures for adherence to the Declaration, to assist candidate countries
in understanding their commitments under the Guidelines, which include setting up a
functional NCP. For example, particular emphasis is being placed on ensuring that
adhering countries fully understand both the importance of an enabling policy framework
to support uptake of responsible business conduct standards, and the obligations of
adhering countries to implement the Guidelines and set up a fully functioning NCP that
meets the core criteria set out in the Decision on the Guidelines. To that effect, the
reviews now include an experience sharing component, such as the workshop on
responsible business conduct organised with the Ukrainian government on responsible
business conduct and NCPs, as part of the procedure for Ukraine’s adherence to the
Declaration.” Moreover, a stronger role for the WPRBC in assisting the Investment
Committee in adherence reviews is also foreseen.

Reviews for accession to the OECD Convention

The Investment Committee is scheduled to start the accession reviews of Costa Rica
and Lithuania in 2015. The Accession Roadmaps adopted for Costa Rica and Lithuania in
July 2015 included a strengthened reference to the Guidelines and NCPs in the list of
Core Principles providing: "evidence of a commitment to implement the Guidelines, in
particular the existence of a NCP that operates in accordance with the provisions set out
in the Decision of the Council on the OECD Guidelines for Multinational Enterprise
[...]”. In December 2015, the Investment Committee agreed to a procedure allowing for a
focussed review by the WPRBC of the candidates’ commitments under the Guidelines, as
part of the accession review.

RBC in support of the Global Agenda

The launch of the Sustainable Development Goals (SDGs) as well as the organisation
of the 21st Conference of the Parties to the UN Framework Convention on Climate
Change (COP 21) in 2015 provided global platforms for promoting the Guidelines.

Business can play an instrumental role in supporting sustainable development and in
this regard the Guidelines directly support many of the aims of the SDGs. For example
RBC can contribute to promoting sustainable business practices, managing environmental
impacts, contributing to resource efficiency, combatting discrimination and violence
against women, respecting labour rights and employment, respecting human rights and
combatting corruption and illicit financial flows. All these represent objectives of the
SDGs. Discussion at the 2015 Global Forum underlined the need to involve business in
supporting the SDGs and encouraged stakeholders to consider RBC as a tool to achieve
implementation of SDGs. Going forward, the Secretariat will work closely with delegates
and international organisations to underline the role of RBC in promoting the SDGs.

COP 21 took place in Paris in December 2015 and proved to be one of the most
historical climate conferences to date. Businesses responsibility in tackling climate
change was a strong theme of the event and will be critical to achieving the targets set in
the Paris agreement. The Guidelines can provide a useful framework for business

™ Workshop in Ukraine on responsible business conduct, 17 September 2015 - Kyiv, Ukraine.
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involvement as they include specific recommendations with regard to greenhouse gas
emissions including recommending that the businesses engage in the development and
provision of products or services that reduce greenhouse gas emissions; provide accurate
information on greenhouse gas emissions and explore and assess ways of improving the
environmental performance of the enterprise over the longer term, for instance by
developing strategies for emission reduction.

Furthermore, the disclosure chapter of the Guidelines also encourages social,
environmental and risk reporting, particularly in the case of greenhouse gas emissions, as
the scope of their monitoring is expanding to cover direct and indirect, current and future,
corporate and product emissions. In the lead up to COP 21, France adopted ground-
breaking legislation introducing mandatory disclosure of climate change-related
information for institutional investors.?

Among the numerous events organised by the OECD in the framework of COP21,
two were of particular relevance to promotion of the Guidelines. One of them discussed
“Governance of Institutional Investments: Fiduciary standards for addressing green
finance and the portfolio impact of climate change™.’ The other event focused on “Getting
the most out of corporate climate change disclosure” and explored ways to make the use
of climate-related information more efficient.'® A report by the OECD and the Climate
Disclosure Standards Board (CDSB) taking stock of corporate reporting schemes in G20

countries served as background paper for the discussions.**
Legislative developments promoting the Guidelines

Legislation on supply chain responsibility

Several national legislative developments over the past 18 months have addressed due
diligence issues in the supply chain.

France introduced a legislative proposal which aims to mandate supply chain due
diligence in accordance with the Guidelines.™ If enacted, it would require companies to
develop and publish a due diligence plan for human rights, and environmental and social
risks or face fines of up to 10 million euros for failure to do so. The law would apply to
all French companies employing 5000 employees or more domestically or 10 000
employees or more internationally. The proposal was endorsed by the French National
Assembly in March 2015, but rejected by the French Senate in November 2015, and is
scheduled to go back to the National Assembly for a second reading.

These requirements were introduced in July 2015 as part of Article 173 of the Law for the
Energy Transition and Green Growth.

OECD COP21 side events: Governance of Institutional Investments: Fiduciary standards for
addressing green finance and the portfolio impact of climate change, (10 December, 2015).

10 OECD COP21 side events: Getting the most out of corporate climate change disclosure (10

December, 2015) A session on corporate climate disclosure was also held as part of the 2015
Global Forum on Responsible Business Conduct, (19 June, 2015).

OECD/CDSB (2015) Climate change disclosure in G20 countries: Stocktaking of corporate
reporting schemes.

11

12 proposition de Loi 1897 relative au devoir de vigilance des sociétés méres et des entreprises

donneuses d’ordre (29 April 2014).
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A similar motion proposing mandatory human rights and environmental due diligence
for Swiss corporations was put forth in Switzerland.** The motion was narrowly voted
down in the Swiss Parliament with a final vote of 95 against and 86 in favour. However
the Swiss Coalition for Corporate Justice launched a popular initiative on the proposal,
which, if it receives sufficient signatures, can launch a binding public referendum on the
proposal. In order to do so 100 000 signatures must be collected before October 2016.

In March 2015, the UK enacted the Modern Slavery Act.** The act mandates that
commercial organisations prepare an annual statement on slavery and human trafficking
and report on their due diligence processes to manage risks of slavery and human
trafficking within their operations and supply chains. The Guidelines are referenced in the
statutory guidance to section 54 of the Act, noting that “whilst not specifically focused on
modern slavery, they provide principles and standards for responsible business conduct in
areas such as employment and industrial relations and human rights which may help

organisations when seeking to respond to or prevent modern slavery”."

In addition to national initiatives the EU has also taken important steps in
regulating responsible supply chains in the past reporting period. In the context of conflict
minerals the EU is drafting a Regulation that is based on the OECD Due Diligence
Guidance for Responsible Supply Chains of Minerals from Conflict-Affected and High-
Risk Areas. If adopted, as of 2016 the EU consuming markets could be covered by legal
provisions to promote supply chain due diligence for products containing tin, tantalum,
tungsten or gold. In December 2015 the Council of EU Member States adopted a mandate
for trilogue negotiations along the lines of the Commission’s original voluntary
proposals. The final text of an EU Regulation needs to be agreed between the European
Parliament, Council and Commission.

Additionally, on the second anniversary of the Rana Plaza tragedy the European
Parliament introduced a resolution addressed to the EU Council stating that “new EU
legislation is necessary to create a legal obligation of due diligence for EU companies
outsourcing production to third countries, including measures to secure traceability and
transparency, in line with the UN Guiding Principles on Business and Human Rights and
the OECD MNE Guidelines”.*

Non-financial reporting requirements

Many legislative initiatives on supply chain responsibility use reporting or disclosure
obligations among the regulatory tools to promote supply chain due diligence. In addition
to specific supply chain initiatives, 2015 saw progress in regulation of non-financial
reporting.

Most significantly, the EU Directive 2014/95/EU on disclosure of non-financial and
diversity information by certain large undertakings and groups (hereinafter “EU

13 parliament Motion 14.3671 Umsetzung des rechtsvergleichenden Berichtes des Bundesrates

tber die Verantwortung von Unternehmen bezlglich Menschenrechten und Umwelt,
(1 September 2014).

14 UK Modern Slavery Act (2015).

15.

UK Government (2015) Slavery and human trafficking in supply chains: guidance for
businesses.

& EU (2015) European Parliament resolution on the second anniversary of the Rana Plaza

building collapse and progress of the Bangladesh Sustainability Compact.
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Directive”) entered into force 6 December 2014.'” The EU Directive applies across
sectors to all companies over a certain size incorporated in EU member states and listed
on regulated EU exchanges. While relative flexibility has been provided with regard to
how such issues are reported, the EU Directive requires that at a minimum the following
elements be included:

a) a brief description of the group's business model;

b) a description of the policies pursued by the group in relation to environmental matters,
social and employee-related matters, respect for human rights, anti-corruption and
bribery matters, including due diligence processes implemented,;

c) the outcome of those policies;

d) the principal risks related environmental matters, social and employee-related matters,
respect for human rights, anti-corruption and bribery matters linked to the group's
operations including, where relevant and proportionate, its business relationships,
products or services which are likely to cause adverse impacts in those areas, and how
the group manages those risks;

e) non-financial key performance indicators relevant to the particular business.*®

EU member states have two years to transpose the EU Directive into national
legislation. It is envisioned that the first company reports falling under the Directive will
be published in 2018 covering financial year 2017.

The EU Directive promotes implementation of the recommendations of the
Guidelines by referencing them as a framework which companies can rely upon in
fulfilling their reporting obligations under the Directive and by including an expectation
that companies report on their due diligence systems and outcomes. Alignment between
the EU Directive and the Guidelines is helpful both for promoting the recommendations
of the Guidelines as well as facilitating compliance with the Directive, as the majority of
EU member states are already committed to implementing the recommendations of the
Guidelines.

RBC in economic instruments and agreements

Inclusion of RBC criteria in economic instruments and agreements can provide a
highly effective way of increasing awareness and application of RBC standards and
encourage uptake of RBC standards among industry.

RBC and export credits agencies

One area where this has been demonstrated is in the context of Export Credit
Agencies (ECAs). ECAs are a significant source of global financing and insurance,
specifically with regard to financing of large scale projects and business opportunities in
developing countries, which may come with risks of social and environmental impacts.

The OECD Recommendation of the Council on Common Approaches for Officially
Supported Export Credits and Environmental and Social Due Diligence as amended on

% EC (2014) European Commission, Directive 2014/95/EU on disclosure of non-financial and

diversity information by certain large undertakings and groups.
8 1d. at Article 19(a) para 1.
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6 April 2016 (“the Common Approaches”) provides that “[m]embers should... [p]romote
awareness of the [the Guidelines] among appropriate parties involved in applications for
officially supported export credits as a tool for responsible business conduct in a global
context”, and “should... where appropriate: [...] consider any statements or reports
made publicly available by their National Contact Points (NCPs) at the conclusion of a

specific instance procedure under the OECD Guidelines for Multinational Enterprises”.™

As a result many adherents have incorporated reference to the Guidelines within their
ECA policies. Thirty adherents report having policies in place that either directly
reference the Guidelines or indirectly reference them through the Common Approaches,
and 25 adherents report that NCP statements are taken into account in reviews of
applications to the ECA, of these 6 report having formal procedures in place for review of
NCP statements (See Annex ).

RBC and economic diplomacy

In 2014 Canada released its Enhanced Corporate Social Responsibility (CSR)
Strategy, “Doing Business the Canadian Way: A Strategy to Advance Corporate Social
Responsibility in Canada’s Extractive Sector Abroad”? The strategy highlights
promotion and dissemination of the Guidelines as widely-recognised international CSR
performance and reporting guidelines.

The CSR strategy also emphasises the role of Canada’s NCP in implementing its
objectives. Importantly under the strategy companies are encouraged to participate in the
NCP mechanism and “[a]s a penalty for companies that do not embody CSR best
practices and refuse to participate in the CSR Counsellor’s Office or NCP dispute
resolution processes, Government of Canada support in foreign markets will be
withdrawn”. In a specific instance concluded by the Canadian NCP in 2015, this was
imposed for the first time against a company that refused to engage in dialogue through
the NCP (See Chapter 2).

RBC in trade and investment agreements

Inclusion of RBC criteria in trade and investment agreements is a growing practice. A
paper developed by the OECD Secretariat in preparation for the 2014 informal ministerial
meeting on RBC found that more than three quarters of recently concluded international
investment agreements (llAs) (i.e. between 2008 and 2013) contain language on
sustainable development or RBC and virtually all of the investment treaties concluded in
2012 and 2013 include such language. Out of the 54 countries covered by the survey, 47
have inglluded some language on sustainable development or RBC in at least one of their
treaties.

This trend has continued. For example the EU Commission is proposing a new trade
and investment strategy for the European Union which includes strong references to the
Guidelines. The strategy states that the Commission will “encourage the EU’s trading

% OECD (2012) Recommendation of the Council on Common Approaches for Officially

Supported Export Credits and Environmental and Social Due Diligence paragraph 4 (iii), 15.

2 Global Affairs Canada (2014) Canada’s Enhanced Social Responsibility Strategy to

Strengthen Canada’s Extractive Sector Abroad.

2l Kathryn Gordon (2014), Investment treaty law, sustainable development and responsible

business conduct: a fact finding survey, OECD Publishing.
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partners to comply with [...] international principles and in particular the OECD

Guidelines for Multinational Enterprises”.?

The EU-Singapore Free Trade Agreement signed in 2015 also makes explicit
reference to social responsibility practices and the Guidelines providing: “When
promoting trade and investment, the Parties should make special efforts to promote
corporate social responsibility practices which are adopted on a voluntary basis. In this
regard, each Party shall refer to relevant internationally accepted principles, standards or
guidelines that it has agreed or acceded to, such as the Organisation for Economic Co-
operation and Development Guidelines for Multinational Enterprises [...]”.*

The EU and Georgia signed an Association Agreement (AA) on 27 June 2014 which
provides a bilateral framework for co-operation on political, security, economic, and
social issues. Notably, Article 231 of the AA states: “(e) The Parties agree to promote
corporate social responsibility, including through exchange of information and best
practices. In this regard, the Parties refer to the relevant internationally recognised
principles and guidelines, especially the OECD Guidelines for Multinational
Enterprises”.? The EU-Ukraine Association Agreement signed 27 June 2014 provides that
the Ukraine and the EU will “promote corporate social responsibility and accountability
and encourage responsible business practices”, and refers specifically to the Guidelines.

The Pacific Alliance, another important economic block, has also formally promoted
RBC in line with the Guidelines. In November 2015, the governments of Colombia,
Chile, Mexico and Peru signed the Additional Protocol to the Pacific Alliance Framework
Agreement which includes an article on Social Responsibility Policy, and a direct
reference to the OECD Guidelines, within the Agreement. ® The text provides that
parties to the agreement should undertake to identify and share best practices to
implement the commitments of the OECD Guidelines, thereby promoting the contribution
of multinational enterprises to sustainable development. %

RBC and development policy

The French NCP is referred to in Loi n°2014/773 dated 9 July 2014 concerning the
orientation and programming relative to the policy on development and international
solidarity.?” The provision relates to the role of the NCP in developing recommendations
for RBC in the textile and garment sector. The provision also notes that the NCP is

2 European Commission (2015), Trade for all: Towards a more responsible trade and investment

policy, European Commission Publishing. p. 25.

% EU-Singapore Free Trade Agreement. Authentic text as of May 2015.

2 OECD (2014) Responsible Business Conduct in Georgia, OECD Publishing.
25.

The Pacific Alliance is an economic bloc created to negotiate and trade with other economies
(generally in Asia) as a unified group. The Framework agreement dictates requirements of
member countries.

2. protocolo Adicional al Acuerdo Marco de la Alianza del Pacifico, Artcile 10.30.

2" Journal Officiel De La République Francaise (2014), Loi no 2014-773 du 7 juillet 2014
d’orientation et de programmation relative a la politique de développement et de solidarité
internationale.
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responsible for promoting these recommendations and that it may be approached to
elaborate on implementation of the Guidelines in any other relevant sector.?

National Action Plans on Business and Human Rights and on RBC

The UN encourages States to develop National Action Plans (NAPs) as part of the
State responsibility to disseminate and implement the UN Guiding Principles on Business
and Human Rights (UNGPs).? Many countries are developing or have developed NAPs
on issues related to business and human rights based on the frameworks set out in the
UNGPs and the human rights chapter of the Guidelines. Some countries are going further
than just addressing human rights issues in their NAPs to include the range of issues
covered under responsible business conduct as defined by the Guidelines. For example,
the U.S. draft NAP addresses ways in which the U.S. government can promote and
encourage established norms of responsible business conduct with respect, but not limited
to, human rights, labour rights, land tenure, anti-corruption, and transparency. It also
references ongoing work on RBC at the OECD as a motivating factor to developing a
NAP.® NAPs represent an important resource for highlighting a country’s policy with
regard to human rights and business and signalling needs for future action, they are also
useful tools for promoting policy coherence on business and human rights or more
broadly. Additionally many countries have policies or action plans on RBC or CSR not
tied to the UNGPs which are also valuable tools for promoting RBC.

Currently 10 adherent countries have developed NAPs on Business and Human
Rights. In all but one of these NAPs (Lithuania being the exception) the Guidelines are
referenced as a guiding standard or framework for promoting RBC and NCPs are
highlighted as a non-judicial mechanism relevant to promoting access to remedy. In
addition another 16 adherent countries are in the process of developing NAPs. Several of
these countries have reported strong involvement of their NCPs in the development of the
NAP and have noted the fact that the Guidelines are being integrated into the NAPs as a
guiding instrument (Table 1).

In order to promote alignment in approaches a workshop on NAPs was co-hosted by
the Chair of the OECD Working Party on Responsible Business Conduct and the Chair of
the UN Working Group on Business and Human Rights on 17 June 2015 at the OECD in
Paris. The event attracted over 100 participants including policy-makers and stakeholders.
Participants agreed that the workshop was a useful platform for discussing these issues
and that follow-on workshops would be useful as more NAPs are developed and
implemented.

% «Le Point de contact national (PCN) pour la mise en ceuvre des Principes directeurs de

[’Organisation de coopération et de développement économiques (OCDE) a [’intention des
entreprises multinationales a élaboré des recommandations pour une conduite responsable
dans la filiere textile-habillement. Le PCN est chargé de la promotion de ces
recommandations et pourra étre saisi des conditions de mise en ceuvre des Principes
directeurs dans tout autre secteur d’activité pertinent ». Id.

#  OHCHR, National Actions Plans,
www.ohchr.org/EN/Issues/Business/Pages/National ActionPlans.aspx (Accessed 8 July 2016)

¥ U.S. Department of State (2015), USG National Action Plan on Responsible Business
Conduct: Frequently Asked Questions.
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Table 1. References to RBC in National Action Plans on Business and Human Rights

Country NAP completed or pending Reference to the Guidelines (Y/N) Reference to NCPs (Y/N)
Argentina In progress

Australia

Austria

Belgium In progress Yes Yes
Brazil In progress Yes Yes
Canada

Chile In progress Yes Yes
Colombia Completed December 2015 Yes Yes
Costa Rica

Czech Republic In progress Yes Yes
Denmark Completed April 2014 Yes Yes
Egypt

Estonia

Finland Completed October 2014 Yes Yes
France In progress

Germany In progress Yes Yes
Greece In progress

Hungary

Iceland

Ireland In progress

Israel

ltaly Completed March 2014 Yes Yes
Japan

Jordan In progress

Korea

Latvia In progress

Lithuania Completed February 2015 No No
Luxembourg

Mexico In progress

Morocco In progress

Netherlands Completed 2013 Yes Yes
New Zealand

Norway Completed October 2015 Yes Yes
Peru

Poland
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Country NAP completed or pending Reference to the Guidelines (Y/N) Reference to NCPs (Y/N)
Portugal In progress
Romania
Slovak Republic
Slovenia In progress
Spain Completed Summer 2014 Yes Yes
Sweden Completed August 2015 Yes Yes
Switzerland NAP on RBC completed 2015 Yes Yes
NAP on Business and Human Rights in
progress
Tunisia
Turkey
United Kingdom Completed 2013 Yes Yes
United States In progress Yes Yes
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2. ACTIVITIES OF THE NATIONAL CONTACT POINTS

Chapter 2

Activities of the National Contact Points

All governments adhering to the Declaration on International Investment and
Multinational Enterprises are also required to adhere to the Decision of the Council on the
Guidelines. The Decision contains the legally binding obligation for adherents to set up
an NCP, to further the effectiveness of the Guidelines, and make human and financial
resources available to their NCP to fulfil their responsibilities." NCPs have the mandate
of furthering the effectiveness of the Guidelines by undertaking promotional activities,
handling enquiries and contributing to the resolution of issues related to the Guidelines in
specific instances.

This chapter focuses on the activities of NCPs and the OECD Secretariat in support of
NCPs during the period June 2014 — December 2015. The content in this chapter is based
on the responses to the annual reporting questionnaires submitted by the NCPs covering
activities up to 31 January 2016, along with publicly available information.

The chapter begins by providing an overview of specific instances closed and filed
within the reporting period, and addresses trends in handling specific instances during
that period. It then provides highlights from the report of the OECD Secretariat taking
stock of 15 years’ experience of NCPs and describes follow up action to the G7 Leaders
Declaration in June 2015 which committed G7 governments to strengthen mechanisms
for providing access to remedies including the NCPs. The chapter also summarises inputs
from institutional stakeholders BIAC, OECD Watch and TUAC regarding highlighted
areas for improvement.

Overview of specific instances handled during the reporting period

Overview and key outcomes of closed specific instances

A total of 49 specific instances were closed in this reporting period: 26 that were
pending as of June 2014 and 23 new notifications. Of these, 5 of the cases were filed prior
to 2013. These numbers are comparable to past reporting periods taking into account the
six month extension of the current reporting period. Out of these specific instances 32
were reported as concluded and 17 were not accepted for further examination. Out of
specific instances reported as concluded, four were withdrawn and three were not in fact
accepted for mediation at the initial assessment stage.

At the time of writing, 44 of these specific instances had been reported on the OECD
specific instance database. The 5 currently unreported specific instances have only

L Decision of the Council on the OECD Guidelines for Multinational Enterprises, as amended

in 2011].
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recently been closed or are pending submission of a final statement. A summary of all
specific instances closed in this reporting period can be found in Annex II.

Agreement between parties

Agreement was reached in 14 specific instances accounting for approximately 29% of
all specific instances closed in this time period (See example in 1). A total of 11 (44%)
cases that were accepted for mediation were concluded with an agreement between the
parties and 3 of the 4 cases that were withdrawn resulted in an agreement external to the
NCP process. These cases led to significant results, including changes to company
policies, remediation of adverse impact and strengthened relationships between parties.

Box 1. Agreement reached through specific instance procedures

Herakales Farms affiliate and Center for Environment and Development: In 2013 the US
NCP received a complaint alleging that Herakles Farms’ affiliate SG Sustainable Oils Cameroon
(SGSOC) had not observed the bribery provisions of the Guidelines in Cameroon. The US NCP
undertook mediation resulting in agreement between the parties. The company agreed to receive
a written request from the NGOs regarding the investigation of any past cases of alleged
corruption, and to investigate credible cases and provide a written response back to the NGO’s.
This was the first mediation conducted by the office of the U.S. NCP that reached a mutually
agreed resolution by all parties.?

In some cases it is possible that the NCP process helped to positively influence the
resolution of issues external to the NCP process (2). Furthermore parties to specific
instances have reported that engagement in mediation through the NCP mechanism can
help build relationships with relevant stakeholders and avoid future disputes.

Box 2. Facilitating external agreement through specific instance procedures

ActionAid Denmark and Arla Foods: In 2014, the Danish NCP received a complaint from
ActionAid Denmark regarding Arla Foods and its awareness of the need to undertake social,
environmental and human rights due diligence in the context of the planned expansion of its
activities in sub-Saharan Africa. ActionAid Denmark had been communicating with Arla Foods
for many years to highlight the adverse impacts of exporting subsidised milk powder from
Europe. However four months after a complaint was filed on this issue with the Danish NCP, the
parties reached an agreement to ensure Arla’s compliance with international human rights
standards (including the Guidelines and the UN Guiding Principles on Business and Human
Rights) in its operations in developing countries. Both parties recognised that the submission of
the specific instance to the NCP served to improve the pace of the dialogue between the parties.’
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US Bureau of Economic and Business Affairs, (2015) U.S. NCP Final Statement
CED/RELUFA on the Specific Instance between the Center for Environment and
Development (CED) with Network to Fight against Hunger (RELUFA) and Herakles Farms'
affiliate SG Sustainable Qils Cameroon (SGSOC) in Cameroon.

% OECD Watch (2014) Case Overview: Action Aid Denmark vs. Arla Foods.
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Changes in company policy and remediation

Eight of the specific instances closed in this reporting period resulted in change in
company policy as a result of the specific instances procedure, about 16% of all the specific
instances closed during this time period. For example in a specific instance concerning the
Tazreen factory fire in Bangladesh, the complainant, Uwe Kekeritz, member of the German
Bundestag, and Karl Rieker, a garment company, reached an agreementin which Karl
Rieker committed to improve the fire and building safety standards in its supplier factories.
Measures included reducing of the number of supplier factories, establishing long-term
supplier relations, close supervision by local staff, and signing the Bangladesh Accord on
Fire and Building Safety. Changes in company policy represent important steps to
preventing future adverse impacts. In another case a change to company policy was
accompanied by remediation of the adverse impact in question (3).

Box 3. Remediation through a specific instance process

World Wildlife Fund (WWF) and SOCO International PLC: In 2014 the UK NCP concluded mediation
between the World Wildlife Fund (WWF) and SOCO International PLC regarding oil exploration being
conducted by SOCO in Virunga National Park in the Democratic Republic of Congo (DRC), a World Heritage
site. The mediation led to an agreement and joint statement issued by the parties in which SOCO committed to
cease exploration in the park unless UNESCO and the DRC government agree that such activities are not
incompatible with its World Heritage status and “not to conduct any operations in any other World Heritage
site”.

Withdrawal of government support

In six of the concluded cases of this reporting period that did not result in agreement,
a lack of willingness by one party to participate in engagement was cited as the reason
behind the lack of agreement. In addition to the use of final statements as a tool to
motivate dialogue and engagement this year saw the first specific instance concluded
which resulted in the withdrawal of government-based economic and trade-related
advocacy support for a company for its failure to participate in the specific instance
procedure (4) Such policies can be a helpful tool for encouraging companies to engage
with the NCP process.

Box 4. Withdrawing government support in cases
of lack of co-operation with the NCP

The Canada Tibet Committee and China Gold: China Gold, a mining company, refused to engage with the
NCP or in dialogue when a complaint was brought against them to the Canadian NCP alleging adverse impacts
to local communities as a result of its mining activities. The Canadian NCP, a government body, announced that
China Gold’s refusal to engage in the process would be taken into consideration in any applications by the
company for enhanced advocacy support from the Trade Commissioner Service and/or Export Development
Canada (EDC) financial services, should they be made.

This conclusion is in line with Canada’s new enhanced CSR strategy which makes explicit reference to the
NCP system and the OECD MNE Guidelines, and includes consequences by way of withdrawal of government
support in foreign markets for companies that refuse to participate in the CSR Counsellor’s Office or NCP
dispute resolution processes. This case represents the first example of a company’s engagement with an NCP
process being directly linked to access to government economic and trade-related advocacy support. This case
was also referenced as an example of best practice in strengthening the Guidelines by TUAC.
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Recommendations in final statements

In 11 of the cases concluded during this reporting period where no agreement was
reached the NCP included recommendations in their final statement. In an additional six
of these types of cases the NCP included determinations of whether the company had
observed the recommendations of the Guidelines.

Statements can be an important tool regardless of whether cases are accepted for
further examination. For example, the Korean NCP closed a specific instance during this
reporting period which dealt with the purchase of cotton produced in Uzbekistan through
two subsidiaries of Daewoo. While the case was not accepted for further examination, in
their initial assessment the Korean NCP recommended that the respondents continue to
monitor the situation regarding forced labour and respond actively in every possible way
concerning the issues by means of dialogue and co-operation with the government of
Uzbekistan and other stakeholders. Daewoo is currently engaging with the government of
Uzbekistan on these issues.

Specific instances not accepted for further examination

Specific instances not accepted for further examination at the initial assessment stage
during this reporting period cited a variety of reasons for refusal to accept the specific
instance (Figure 1). Most commonly, in the majority (61%) of non-accepted specific
instances, a lack of materiality and substantiation was referenced. This aligns with global
trends in non-accepted specific instances. Since 2011, in 52% percent of all cases (35
cases in total) which were not accepted at the initial assessment stage, the NCP cited lack
of materiality or substantiation.” In interviews with NCPs, several stated that a finding of
lack of materiality or substantiation was often not based on the fact that not enough
information was provided to them but that it was the wrong kind of information. For
example NCPs noted that complainants often pointed to contextual problems which do
not align with the recommendations of the Guidelines (e.g. an operational climate in
which workers rights are not respected, or where corruption is common) but not to
specific company conduct demonstrating non-observance of the Guidelines.

NCPs highlight the importance of complainants establishing a clear link with the
Guidelines, explaining why there was non-observance, as well as understanding who the
relevant parties are and their relationship to the issues, specifically where there are
multiple parties or complex corporate structures involved. One potential way of
addressing this issue would be to provide clearer guidance to complainants on what sort
of substantiation is necessary. Some NCPs have already done this and make complaint
forms available on their websites (for example Chile, Denmark, Finland, Italy,
Netherlands, Norway and Poland).

The 2011 update of the Guidelines included more robust reporting requirements from NCPs
with regard to specific instances allowing collection of more detailed information regarding
process and outcome of specific instances. As a result some of the findings in this report are
based on specific instances starting from 2011. These are indicated throughout.
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Figure 1. Reasons for not accepting submissions during the 2014-2015 reporting period
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Source: OECD specific instance database ° and publicly available information.

Parallel proceedings

The Procedural Guidance states that “NCPs should not decide that issues do not merit
further consideration solely because parallel proceedings have been conducted, are under
way, or are available to the parties concerned”. While under certain circumstances it may
be inappropriate or unhelpful to accept or continue a specific instance, NCPs are to
encourage dialogue whenever there may be a positive contribution to the resolution of the
issues raised. It is the responsibility of the NCPs to determine if dialogue or mediation
could positively contribute to a resolution of the issues between the parties. This requires
evaluation of the circumstances particular to the specific instance in consultation with the
parties involved.

Three of the non-accepted specific instances during this period cited parallel
proceedings as the reason for non-acceptance. However 10 specific instances that had
ongoing parallel proceedings (either in domestic legal venues or through other dispute
proceedings) were accepted for further examination.

In interviews with trade unions and NGOs that have used the NCP mechanism the
addition of text in the 2011 update of the Guidelines disallowing non-acceptance of
specific instances solely on the basis of parallel proceedings was reported to be one of the

> OECD Database of Specific Instances, http:/mneguidelines.oecd.org/database/ (8 July 2016).
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most significant improvements with regards to the NCP mechanism as prior to the update
specific instances were routinely dismissed due to parallel proceedings.

Overview and trends of new specific instances in the reporting period

A total of 52 specific instances were submitted to the NCPs from June 2014 to
December 2015 in comparison to 34 reported in the last reporting cycle (Table 2). The
larger number of new specific instances compared to the last reporting period can be
explained in part by the fact that this cycle’s reporting period covers 18 months, instead
of 12.

Moreover, eight of the reported specific instances concern the same matter but were
brought separately against different companies involved. A new reporting mechanism for
reporting specific instances was introduced during this period to encourage reporting on
specific instances as they are submitted versus annually as was previously done. As not
all NCPs are yet accustomed to the new reporting system some NCPs may have as of yet
not reported on all of their notifications and updates regarding specific instances. The
Secretariat is following up bilaterally with NCPs to ensure complete reporting for the
purposes of the OECD specific instance database.

Of the 52 new specific instances, several trends emerged:

® Most specific instances occurred in the financial services sector and the
manufacturing sector, with some variation across eleven other sectors.

e By far the most frequently cited chapter of the Guidelines was Chapter IV on
Human Rights.

® The locations of specific instances are widespread and diverse, both across
adhering and non-adhering countries, similar to last year’s reporting period.

® NGOs were the most common entity to submit requests to consider allegations in
keeping with historical trends.

Table 2. Number of specific instances received during the reporting period

NCP Num_ber of specific NCP Num_ber of specific
instances instances
New Zealand 9 Brazil 2
Germany 5 France 2
Australia 5 Japan 2
Netherlands 4 Turkey 2
United Kingdom 4 Denmark 1
United States 3 Italy 1
Switzerland 3 Korea 1
Norway 3 Sweden 1
Chile 3 Canada 1
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The majority of new specific instances were submitted to the NCPs of New Zealand
(9) followed by Australia and Germany, which received 5 and the Netherlands and the
UK, which both received four. New Zealand received nine different submissions against
different companies regarding the same event (as noted above).

At the end of 2015, the 52 specific instances submitted during this reporting period
were reported at all stages of the specific instance process: 14 had only recently been
filed, 11 were not accepted for further examination, 12 were concluded and another 15
are pending. Of the specific instances reported as concluded, four were withdrawn and
another three were not accepted for mediation at the initial assessment stage (Figure 2).

Figure 2. Status of specific instances submitted during the reporting period 2014-2015

B Pending [Not accepted [Concluded [IFiled

Source: OECD specific instance database and publicly available information

Nine specific instances are being handled with the help of supporting NCPs. This is
comparable to the last reporting cycle in which nine specific instances were handled with
supporting NCPs.

Specific instances by industry sectors

The specific instances concern 13 industry sectors (Figure 3). The highest number of
submissions (14 submissions, or close to 30%) referred to the financial services sector.
However six of the submissions concerned the same issue, which led to submissions
against several insurance companies. Specific instances linked to this issue account for
nearly half of all financial sector cases reported. However, even taking this into account,
financial and insurance activities still featured the most in specific instances during this
period. The next most common sectors were manufacturing, electricity supply and
information and communication.
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Figure 3. Specific instances by industry sector in the 2014-2015 reporting period
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This breakdown suggests an interesting trend. Whereas historically, specific instances
were brought in relation to sectors with dangerous working conditions or high potential
for direct social and environmental impacts, far more submission in this reporting period
relate to service operations by sectors such as financial and insurance services as well as
technology services. Issues arising from financial sector providers have seen significant
increases in terms of submissions of complaints since the update of the Guidelines in
2011, from about 8% of specific instances from 2000-2010 to 16% of cases from 2011 to
2015 (Figure 4).
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Figure 4.  Specific instances by industry sector from 2000-2015
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Source: OECD specific instance database and publicly available information.

Box 5. Specific instances regarding responsible business conduct in large sporting events

Formula One and ADHRB: Americans for Democracy and Human Rights in Bahrain (ADHRB), a
civil society organisation based in the United States, filed a complaint against the companies involved
in the organisation of the Formula One Grand Prix in Bahrain. The complaint alleged that holding the
event in Bahrain is at odds with Bahrain’s human rights record and that the event has contributed to
human rights abuses associated with use of force of security against protestors against the event. Both
parties engaged in mediation resulting in an agreement in April 2015. As a result Formula One publicly
committed to respecting internationally recognised human rights in all of its operations. Included in this
commitment is a promise to develop and implement a due diligence policy in which Formula One
analyses and takes steps to mitigate any human rights impact that its activities may have on a host
country, including on the human rights situation in Bahrain.

FIFA and BWI: In May 2015, Building and Wood Workers* International (BWI) submitted a case
to the Swiss NCP against the Fédération Internationale de Football Association (FIFA) for failing to
meet its responsibility to respect the human rights of migrant construction workers who are building the
stadiums and infrastructure for the FIFA 2022 World Cup. BWI requested that the Swiss NCP offer its
good offices for mediation between FIFA and BWI to identify steps to be taken by FIFA to meet its
responsibility to respect human rights to address FIFA’s responsibility to use its leverage with the
Government of Qatar to accelerate labour law and other human rights-related reforms. The Swiss NCP
has accepted the specific instance.

ANNUAL REPORT ON THE OECD GUIDELINES FOR MULTINATIONAL ENTERPRISES 2015 ©OECD 2016

35


https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/366898/bis-14-1171-uk-ncp-assessment-complaint-by-americans-for-democracy-and-human-rights-in-bahrain.pdf
http://www.formula1.com/content/fom-website/en/toolbar/legal-notices.html
http://www.bwint.org/default.asp?Index=6382&Language=EN
https://www.seco.admin.ch/seco/en/home/Aussenwirtschaftspolitik_Wirtschaftliche_Zusammenarbeit/Wirtschaftsbeziehungen/NKP/Statements_zu_konkreten_Faellen.html

2. ACTIVITIES OF THE NATIONAL CONTACT POINTS

36

Several high profile cases regarding large sporting events have been reported in the
press. The FIFA World Cup games taking place in 2014 highlighted the serious
environmental and social risks that such events can bring. In addition to two specific
instances (see Box 5), a session on this topic was held at the 2015 OECD Global Forum
on Responsible Business Conduct (see Chapter 4).

Chapters of the Guidelines cited in specific instances

The NCP system treats a broad range of issues, and as such is a grievance mechanism
for human rights, labour, environment, and all other areas covered by the Guidelines, as
well as by other international instruments dealing with these issues. The chapter on
human rights was the most frequently cited chapter in this reporting period, referenced in
nearly 80% of specific instances, followed by the chapters on general policies,
employment and industrial relations and environment (Figure 5). Twenty specific
instances during this period raised due diligence issues citing paragraphs A10 and A1l of
the General Policies chapter, which specifically reference risk-based due diligence and
the obligation to avoid causing or contributing to adverse impacts. Poor stakeholder
engagement practices were raised as an issue in 9 specific instances during this time
period, implicating alleged non-observance of paragraph Al4 of the general policies,
which directs companies to engage in meaningful stakeholder engagement. The chapters
of the Guidelines not cited in any specific instance during this reporting period are:
Consumer interests, Competition, Taxation and Science and Technology.

Figure 5. Specific instances by Guidelines chapter in the 2014-2015 reporting period

Science and technology

Taxation

Competition

Consumer interests

Combating bribery, bribe solicitation
Concepts and principles

Disclosure

Employment and industrial relations

Environment

General policies

Human rights

0% 20% 40% 60% 80%  100%

Source: OECD specific instance database and publicly available information.

The large number of specific instances referencing the human rights chapter is
consistent with trends since the 2011 update of the Guidelines and the inclusion of the
human rights chapter. A recent analysis of a sample of 158 human rights-related specific
instances identified the following trends: “more human rights cases than other types of
complaints; a greater diversity of human rights cases than in the past; a diversification of
industries against which complaints are brought; the growing role of the Guidelines’ due
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diligence provisions; and a higher admissibility rate for human rights cases than for
others”.® The changes in distribution of themes and the increase in specific instances
treating human rights issues after the 2011 update of the Guidelines are illustrated in
Figure 6.

Figure 6.  Specific instances by Guidelines chapter before and after 2011
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Source: OECD specific instance database and publicly available information.

Host countries

NCPs reported a higher number of specific instances in adhering countries (29) rather
than in non-adhering countries (22) during the reporting period (Figure 7). This deviates
from general trends in the past, where slightly more specific instances arose in non-
adhering countries. This could be explained partially by the focus of specific instances
closed during this reporting period on financial and technology service providers, rather
than manufacturing or extractive sector industries.

Twenty-nine cases of alleged non-observance of the Guidelines related to operations
in adhering countries, including Australia, Brazil, Canada, Chile, Denmark, Germany,
Japan, Norway, Turkey, United States, United Kingdom, and New Zealand.

®  Ruggie, John G., and Tamaryn Nelson. (2015). “Human Rights and the OECD Guidelines for
Multinational Enterprises: Normative Innovations and Implementation Challenges.” Corporate
Social Responsibility Initiative Working Paper No. 66. Cambridge, MA: John F. Kennedy
School of Government, Harvard University.
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Twenty-two cases of alleged non-observance of the Guidelines arose in non-adhering
countries: Bahrain, Cambodia, Cameroon, Cuba, Ethiopia, India, Indonesia, Malaysia, the
Maldives, Mali, Papua New Guinea, Peru, Qatar, Senegal, Uzbekistan, and Yemen.

Figure 7. Location of specific instances notified in 2014-2015 reporting period

B Non-adhering
countries

Adhering
countries

57%

Source: OECD specific instance database and publicly available information

Notifiers of submissions

As in previous years, NGOs have continued to be the primary users of the NCP
system. In the past reporting period their share of submissions increased to 55% as
opposed to the previous reporting periods where historically NGOs have accounted for
approximately 50% of all submissions. In this period no cases were filed by multi-
stakeholder consortiums or local communities. One of the specific instances received
from “other” refers to a specific instance that was notified by a municipality regarding the
activities of a foreign mining company operating in Chile (Figure 8).

Figure 8.  Sources of specific instances notified in the 2014-2015 reporting period
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Source: OECD specific instance database and publicly available information.
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Duration of procedures

There are seven NCPs with specific instances lasting over two years since the date of
the original submission and a total of 9 NCPs having closed at least one specific instance
after 2011 without issuing a final statement (See Table in Annex IlI). This is not in line
with the Procedural Guidance, which since the 2011 update requires that NCPs make the
results of a specific instance publicly available.

Overview of NCP structures

As set out in the Commentary to the Procedural Guidance, NCPs should function in a
visible, accessible, transparent, and accountable manner. These are known as the core
criteria for functional equivalence between NCPs. The criteria apply to the structure of
the NCP as well as their activities. At present, there are significant differences across the
NCP system with regards meeting the core criteria for functional equivalence. These
differences are evidenced in Annex Ill, which provides aggregate information on each of
the NCPs that had submitted its report covering the period June 2014-December 2015.

Of the 46 adhering governments, a total of 44 have an NCP in place, the exceptions
being Egypt and Jordan, which by end 2015, did not appear to have an NCP contact, a
website or any kind of NCP-related activity.

In terms of visibility of NCPs, a total of seven NCPs do not have a website in place
on the Guidelines or the NCP. These are: Costa Rica, Egypt, Greece, Jordan,
Luxembourg, Slovak Republic and Tunisia. Although there is no specific requirement on
NCPs to create a website, it is an ideal entry point for individuals or organisations
wishing to bring forward a specific instance to the NCP and an essential sign of NCP
visibility. A total of 29 of those NCPs with websites have included procedures explaining
the specific instance process, although on occasion these are only available in the local
language.

In terms of structure, NCPs can be categorised as follows:’

® Monoagency: The NCP is composed of one or more representatives of a single
Ministry. (Examples include Argentina, Costa Rica, Greece, Iceland, Ireland,
Jordan, Lithuania, Mexico, New Zealand, Poland, Slovak Republic and Turkey).

® Monoagency ‘plus’: The NCP secretariat is located in one Ministry but other
Ministries or stakeholders are involved in the work of the NCP on an advisory
basis. (Examples include Australia, Austria, Chile, Colombia, Estonia, Hungary,
Israel, Italy, Peru, Romania, Spain and the United States).

® Interagency: The NCP is composed of representatives of two or more Ministries.
(Examples include Brazil, Canada, Germany, Japan, Morocco, Portugal,
Slovenia, Switzerland and the United Kingdom).

e Tripartite: The NCP is composed of representatives of one or more Ministries,
business associations, and trade unions. (Examples include Belgium, France,
Latvia and Sweden).

" This categorisation is based on information provided by NCPs in their 2015 annual reports to

the OECD.
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® Quadripartite: The NCP is composed of representatives of one or more
Ministries, business associations, trade unions, and NGOs. (Examples include
Czech Republic and Finland).

e |ndependent Agency: The NCP is generally composed of independent experts
connected to a Ministry and usually benefiting from Secretariat staff within the
Ministry. (Examples include Denmark, the Netherlands and Norway).

In reality, however, the structures of NCPs vary considerably from country to
country. Individual peer reviews and capacity building exercises will assist in clarifying
the different ways in which NCPs are structured.

The attendance of NCPs at the June 2014 and 2015 annual meeting of NCPs was
mapped along with the obligation to report annually to the OECD Investment Committee
for the 2014 and 2015 annual reports. A total of four NCPs did not attend the annual
meetings of NCPs in both 2014 and 2015 (Egypt, Jordan, Luxembourg and New
Zealand). In 2014, a total of six NCPs did not report to the OECD Investment Committee
(Greece, Ireland, Jordan, Luxembourg, New Zealand and Romania). In 2015, four NCPs
did not report (Egypt, Iceland, Jordan and Tunisia).

Promotion of the Guidelines

One of the key functions of NCPs is to promote the Guidelines. Performance on this
function has been uneven. During the period June 2014 to December 2015 a total of 112
promotional events were organised by 24 NCPs. Three NCPs organised training and
awareness-raising events in different cities across their countries (ltaly, Poland and the
United States). A total of 22 NCPs did not hold any promotional events during this time.
Additionally, a total of 29 NCPs participated in a total of 226 events promoting the
Guidelines organised by others; 15 NCPs have neither held nor participated in any
promotional events.

The numbers of events hosted by NCPs as well as the number of events in which
NCPs participated are presented in the overview table in Annex Il1l. Annex IV sets out the
dates and details of all promotional events organised by NCPs In addition, the Chair of
the Working Party on Responsible Business Conduct and members of the OECD
Secretariat participated in many events to promote the Guidelines and to highlight the
work of NCPs.

NCP involvement in sector projects

40

As set out in the Commentary on the Procedural Guidance, NCPs should “maintain
regular contact, including meetings, with social partners and other stakeholders in order
to:

a) consider new developments and emerging practices concerning responsible business
conduct;

b) support the positive contributions enterprises can make to economic, social and
environmental progress;

c) participate where appropriate in collaborative initiatives to identify and respond to
risks of adverse impacts associated with particular products, regions, sectors or
industries”.
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During the reporting period, fifteen NCPs or other representatives within their
governments participated in the sector projects under the proactive agenda as set out in
the table in Annex V.

Peer reviews and peer learning

Peer Reviews

In 2015, the peer review of the Danish NCP was completed and presented to the June
meeting of the NCPs (see highlights in 6 and a summary of findings and
recommendations in Annex VI). In addition, the peer review of Belgium was initiated in
the second half of 2015 and the on-site visit took place in November 2015. This was the
first peer review entirely coordinated by the OECD Secretariat; previous peer reviews
were coordinated by external experts hired by the NCP under review. The team of peer
reviewers were representatives from the NCPs of Morocco, the Netherlands and
Switzerland, as well as the Secretariat.

Box 6. Highlights from the peer review of the Danish NCP

In 2015, representatives from the Norwegian NCP, the German NCP
and the UK NCP conducted a peer review of the Danish NCP. The
OECD Secretariat participated in the preparation of the peer review
report and in the on-site visit. A US NCP representative joined the
review as an observer.

The peer review reviewed the NCP’s institutional arrangements, the
activities of NCPs for promoting the guidelines, the handling of specific
instances, co-operation with other NCPs as well as efforts in
contributing to the proactive agenda.

The peer review revealed a high level of credibility of the Danish
NCP, a strong involvement in promoting the Guidelines and a solid
procedural foundation for handling specific instances. The peer review
also highlighted areas for improvement.

Institutional structure: Set up in November 2012 under Danish
law, the Mediation and Complaints Handling Institution for Responsible
Business Conduct (MKI) serves as the Danish NCP. The MKI therefore
serves a domestic mandate which differs to some extent from the
Guidelines. For instance, the MKI “can only accept complaints related
to business conduct or activities occurring in the past five years”
whereas the Guidelines do not set a timeframe for the reporting of
specific instances. The peer review team therefore recommends that the
mandate of the Danish NCP be clarified.

Promotion: The review team recognised the active efforts of the
Danish NCP in promoting the Guidelines and in improving its
promotion strategy. To go further, it encouraged the Danish NCP to
refocus its promotional activities towards communicating on the
practical implementation of the Guidelines. This would serve at better
guiding stakeholders involved in specific instances.
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Box 6. Highlights from the peer review of the Danish NCP (cont.)

Specific Instances: The Danish NCP was encouraged to clarify its
regulations around confidentiality. This would help align expectations of
all stakeholders involved in the NCP’s procedures. It was also invited to
assess the specific needs of SMEs as respondents. Considering the large
number of SMEs in the Danish market, the NCP could choose to adapt
its procedure to be more in line with the specific needs of smaller
structures.

Proactive agenda: The review team favoured larger contributions
of the Danish NCP to the Proactive Agenda by seeking opportunities to
engage Danish Businesses.

Follow-up: The Danish NCP was invited to follow-up within one
year on the implementation of the recommendations made by the peer
review team.

As of January 2016, nine NCPs have committed to a timing slot over the 2016-18
period for their peer review and three NCPs (Brazil, France and the United States) have
committed to a peer review in the period 2016-18 but have not yet confirmed the timing.
A total of 22 NCPs have expressed interest in being part of a peer review team.

The peer reviews for the period 2016-2018 are scheduled as follows:

2016 2017 2018
Jan — June July — Dec Jan - June July — Dec Jan —June July — Dec
Italy Chile Argentina Austria Australia
Switzerland Germany Canada United

Kingdom

NCPs that have expressed interest in being part of a peer review team:

Argentina, Austria, Belgium, Brazil, Canada, Chile, Costa Rica, Denmark, France, Germany,
Hungary, Israel, Italy, Japan, Mexico, Morocco, Netherlands, Norway, Spain, Switzerland, United
Kingdom and United States.

NCP-hosted peer learning events

During the reporting period a total of four NCP-hosted peer learning events took
place, in Chile, Morocco, Austria and Hungary. Each event was developed by the host
NCP with the support of the OECD Secretariat. They provided an opportunity for sharing
practice between NCPs and often included an outreach component with local
representatives of institutional stakeholders and other international organisations, civil
society, etc.?
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& In addition to the NCP-hosted learning events, the Secretariat also organised a range of
learning sessions as part of the regular NCP meetings in June and December 2015.
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13-14 November 2014 — Santiago (Chile), Workshop with Latin American NCPs (13-14
November 2014)

Hosted by the Chilean NCP, the workshop was led by the Consensus Building
Institute. Participants to the workshop included NCPs from Argentina, Brazil, Chile,
Colombia, Costa Rica and Mexico.

The workshop provided an opportunity to gain theoretical knowledge on problem-
solving processes, as well as practice different steps of handling specific instances. NCPs
participated in a scenario-based exercise on communicating the value of the NCP process
to reduce confusion around the NCP role as well as a session to compare their experience
in preparing initial assessments which revealed a diversity of procedures. This was
followed by a discussion on the coordination of NCPs in cases where specific instances
involved multiple countries. Participants suggested different ways of facilitating the
process. NCPs then exchanged ideas for promotional activities.

The participants of the workshop agreed to exchange further during meetings in Paris
and through periodic contact, shared documents, regional events and bi-weekly email
updates. Participants also agreed to work together on the proactive agenda. They
suggested that the OECD Secretariat could assist in promoting the role of NCPs among
ministers and high-level government officials, providing further guidance on questions of
confidentiality and transparency in NCP processes, establishing clear guidelines for
coordination between NCPs, and discussing the implications of different institutional
arrangements of NCPs.

19-20 November, 2014 Rabat (Morocco), Workshop on Capacity-building for National
Contact Points in the Middle East and North Africa Region (19-20 November 2014)

At the initiative of MENA NCPs, the Moroccan NCP hosted a peer learning and
capacity-building workshop. Participants at the workshop included NCP representatives
from France, Switzerland, Sweden and Canada as well as representatives from the OECD
Secretariat. Shift, an independent non-profit centre for business and human rights practice
facilitated the workshop.

This workshop aimed at assisting MENA NCPs in understanding and defining their
role and responsibilities. Participants engaged in discussions on the value of the
Guidelines to businesses and governments and on the 2011 review of the Guidelines,
which focused on due diligence business relationships and human rights. All NCPs then
exchanged with each other on questions of structure, roles and functions. Participants
took part in practical group exercises and a plenary discussion on the promotion of the
Guidelines. The final session involved NCPs with experience in handling specific
instances providing insight into the procedures to MENA NCPs.

Key suggestions for the future included consolidating the sharing of information
through online platforms such as a mailing list, supporting each other in developing
promotional activities, establishing a mentoring programme and receiving further
informational support from the OECD.

Participants were interested in future regional peer learning sessions, in developing
common strategies and solutions, as well as in a common vision of the role of NCPs.
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3-4 March, 2015 Vienna (Austria), Workshop on Creating Shared Knowledge on
Mediation and Crucial Processes for OECD NCPs (3-4 March, 2015)

Representatives from 18 NCPs attended the workshop hosted by the Austrian NCP,
organised by ICEP and facilitated by the Consensus Building Institute.’ The aim of the
workshop was to focus on mediation and possibilities for improvements of NCP
processes.

Through small group discussions and plenary sessions, the key themes covered were
mediation, confidentiality, representation, assessment and fact finding, leverage, budget
and staffing, and peer learning. Discussions included the following topics:

e Confidentiality: Handling confidentiality was seen as challenging for NCPs. In
order to better understand confidentiality, suggestions were made such as setting
clear expectations in the procedure and creating a code of conduct for notifiers
and companies.

® Representation: NCPs are struggling to reach decision-makers of parties involved
in specific instances which can lead to delays in the procedure. Participants
suggested presenting a Terms of Reference to motivate better company
representation. Participants also raised the question of the mandate of the notifier
to take action.

® Assessment and fact finding: Some NCPs expressed frustration over their lack of
resources to conduct appropriate research into specific instances. Participants
presented their investigation methods, which included directly enquiring to the
company and hiring external investigators.

® | everaging: Participants suggested that getting companies to engage in the NCP
process can be difficult. To facilitate the access to company representatives, the
Canadian NCP explained their CSR strategy. Other NCPs called for support from
the OECD Secretariat on how to deal with reluctant parties.

® Budget and staffing: Participants aspired to getting high-level ministerial
decisions at the OECD to help allocate significant funds for NCPs.

® Peer Learning: Participants showed enthusiasm to identify the next peer learning
opportunities. They presented a number of ideas, including restructuring the June
meeting to allow for more interaction, yearly NCP meetings, an information
platform, formal mentoring programmes and support for officials that are new to
the role of NCP. Participants also suggested that the Secretariat include topic-
based discussions tied to NCP meetings and meetings of the Working Party on
RBC and provide additional guidance material for NCP processes.

8-9 October, 2015 — Budapest (Hungary), Peer learning workshop for NCPs (8-9
October, 2015)

On 8-9 October the Hungarian NCP hosted a conference on the Guidelines. The first
half day of the meeting was aimed at external stakeholders and covered the Guidelines
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% Representatives from the NCPs of Austria, Belgium, Canada, Chile, Colombia, Czech

Republic, Germany, Hungary, Israel, Latvia, Morocco, Norway, Spain, Switzerland Turkey,
UK, USA as well as the Secretariat and the chair of the WPRBC attended this meeting.

ANNUAL REPORT ON THE OECD GUIDELINES FOR MULTINATIONAL ENTERPRISES 2015 ©OECD 2016



2. ACTIVITIES OF THE NATIONAL CONTACT POINTS

and the role of NCPs, the ILO Declaration and the UN Guiding Principles on Business
and Human Rights. The following 1.5 days were dedicated to peer learning between
NCPs and covered a wide range of topics including: promotion of the Guidelines,
structure, location and resources of NCPs, key challenges for officials new to the NCP
role, establishing rules of procedure for handling specific instances, challenges in
handling specific instances and co-operation between NCPs including transfer of specific
instances. NCPs from a total of 23 countries including Hungary participated in this
meeting along with representatives from the European Union and members of the OECD
Secretariat."

Resource developments in NCPs

During 2015, the US NCP increased staff from one to three full-time positions. It also
accessed additional funding dedicated to mediation. In addition, the US NCP delivered a
Guide setting out the operations of the US NCP and clarifying the specific instance
procedures.* The Spanish NCP restructured its NCP during 2015 and created a full time
position dedicated to the NCP. The NCP also created new resources for its website and
developed internal rules of procedure. The Swiss NCP brought an experienced mediator
into the NCP Secretariat to provide expert skills in handling specific instances.

Measuring awareness of the Guidelines

NCPs in Austria, Canada, Denmark, Finland, the Netherlands and the United
Kingdom conducted surveys to assess the domestic visibility of the Guidelines amongst
companies. The Austrian NCP found that “there is still a need for information and know-
how, especially amongst exporting SMEs about the OECD-Guidelines-framework”.*
Both the Canadian survey of key stakeholders and the Danish NCP survey to companies
showed limited awareness of the Guidelines and a need for continued outreach.

Co-operation with RBC organisations

The Swiss NCP has joined a new public-private partnership with the UN Global
Compact Network Switzerland launched in 2015."° This partnership, which brings
together business and government representatives, aims at strengthening the Swiss UN
Global Compact Network. In May 2015, the Portuguese NCP took part in the jury panel
of the Recognition of Social Responsibility Practices Award, promoted by APEE, the
Portuguese Association for Business Ethics.

High-level support for the Guidelines and the National Contact Points

The year 2015 saw significant high-level support to the Guidelines and the NCPs.

10 Representatives of NCPs from the following countries were present: Romania, Chile, UK,

Czech Republic, Israel, Canada, Japan, Spain, France, Austria, Norway, Estonia, Morocco,
Poland, Slovenia, Hungary, Germany, Switzerland, Portugal, and the Netherlands.

1 USNCP (2015), A Guide to the U.S. National Contact Point for the OECD Guidelines for
Multinational Enterprises.

2 NCP of Austria (2015) Annual report 2015 (on file with the OECD Secretariat).
13.

See UN Global Compact: Network Switzerland homepage (Accessed 8 July, 2016).
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On 4 June 2015, on the occasion of the OECD Ministerial Council Meeting, Ministers
called on the OECD “to continue its efforts to further strengthen the performance of MNE
National Contact Points, including through voluntary peer reviews and the exchange of

. 14
best practices”.

A few days later, on the occasion of the G7 Summit in Elmau, G7 Leaders
committed: “to strengthening mechanisms for providing access to remedies including the
National Contact Points (NCPs) for the Guidelines. In order to do so, the G7 will
encourage the OECD to promote peer reviews and peer learning on the functioning and
performance of NCPs. We will ensure that our own NCPs are effective and lead by

example”.®

Later in the year in October the G7 Labour and Development Ministers discussed
their commitments to strengthening NCPs and to lead by example. The following
commitments were made at that meeting:

e In acknowledgement of the benefits of the streamlined and efficient OECD peer
review procedures, NCPs in G7 countries will pro-actively support the existing
OECD peer review process, through participation in peer review teams, and all
G7 NCPs will endeavour to have completed peer review processes by 2018.

® With the aim to strengthen NCPs’ functional equivalence and, in particular, the
NCP non-judicial grievance mechanism as well as its promotion, our NCPs will
participate in peer learning activities, including best practice sharing and
knowledge exchanges organised by the OECD or other entities.

e We support an OECD outreach to governments not yet adhering to the Guidelines
and will actively contribute through our expertise to these processes.

e Likewise, we support an OECD outreach to non-governmental stakeholders such
as social partners so that they may better contribute to the OECD’s responsible
business conduct agenda, and we will provide our expertise to these processes.

Stocktaking report on 15 years of NCP experience

The Secretariat carried out a stocktaking exercise into the work of NCPs over the past
15 years since they began receiving specific instances in 2000. The report (to be
published in 2016) was prepared with the inputs of NCPs and institutional stakeholders,
and draws on publicly available information. The report takes stock of the experience
gained by NCPs since the update of the Guidelines in 2000, with a specific focus since
the 2011 update of the Guidelines. It looks at the role of NCPs both as a platform for
promoting the Guidelines and as a non-judicial grievance mechanism for receiving
“specific instances” concerning the non-observance of the Guidelines by multinational
enterprises. The report also describes the role of NCPs in promoting sectorial guidance
documents, in developing policy coherence and in the creation of National Action Plans
on Responsible Business Conduct (RBC) and National Action Plans on Business and
Human Rights.

Y OECD Council of Ministers (2015) Unlocking Investment for Sustainable Growth and Jobs -

2015 Ministerial Council Statement.
15 G7 (2015), Leaders’ Declaration, G7 Summit, 7-8 June 2015.
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The preliminary findings from this report are the following:

NCPs are a unigue mechanism to implement RBC: NCPs have been part of the
Guidelines since 1984. However, it was the 2000 update that provided detailed
procedural guidance on the role and functions of NCPs and gave them a stronger
role to deal with all matters relating to the Guidelines, including resolving issues
related to the non-observance of the Guidelines by companies. Through this
aspect of their mandate, NCPs are the only governmental, non-judicial grievance
mechanism, providing access to remedy to stakeholders wishing to raise issues
related to operations of companies operating in or from adhering countries.

NCPs have received over 360 specific instances, related to operations in over
100 countries and territories: Since 2000, NCPs have addressed numerous issues
addressed by the Guidelines, and indirectly, also other international instruments
to which the Guidelines refer or embedded in the latter, including the UN guiding
principles on business and human rights, core conventions of the International
Labour Organization, and key international environmental agreements. Between
2000 and 2015, more than 360 specific instances have been filed with NCPs,
relating to impacts occurring in over 100 countries and territories. Specific
instances have covered all chapters of the Guidelines with the majority focusing
on the employment and industrial relations, general policies, human rights (since
2011) and environment chapters. Since 2011 about half of all specific instances
brought to the NCP mechanism deal with issues in non-adhering host-countries.
Between 2011 and 2015, NGOs have reported the highest number of specific
instances followed by trade unions and individuals.

There have been significant improvements in the handling of specific instances:
Between 2011 and 2015, about half of all cases which were accepted for further
examination resulted in an agreement between the parties. Agreements reached
through NCP processes were often paired with other types of outcomes such as
follow-up plans or changes in company policy or management and have in many
cases resulted in building more constructive relationships.

NCPs structures have evolved to meet increasing needs: Following the 2011
update to the Guidelines, some NCPs have significantly reassessed their
structures and drawn on the expertise required to fulfil their dual mandate of
promoting the Guidelines and handling specific instances. The number of specific
instances has been increasing as has the array of subjects covered by specific
instances, and the complexity of the submissions. As such, NCPs have been
required to ensure their knowledge and awareness of a broad range of subjects.
Several NCPs have strengthened their systems to respond to such developments.

Some NCPs are involved in the development of broader responsible business
conduct policy: Certain NCPs are more involved in the development of broader
responsible business conduct policy, including the development of National
Action Plans (NAPs) on Responsible Business Conduct and National Action
Plans on Business and Human Rights.

NCPs are making efforts to promote the Guidelines but results remain uneven:
A key function of the NCPs is to promote the Guidelines and most NCPs have
focused their efforts on this part of their mandate. Viewed as a whole, the NCPs
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