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Background

In November 2020, the OECD Working Party on Responsible Business Conduct (RBC) agreed to undertake
a stocktaking exercise on the OECD Guidelines for Multinational Enterprises. The purpose of the stocktaking
is to take account of the key developments, achievements and challenges related to the OECD Guidelines
and their unique grievance mechanism the National Contact Points for RBC, as well as the ecosystem in
which the OECD Guidelines are implemented.

Business at the OECD (BIAC), the Trade Union Advisory Committee to the OECD (TUAC) and OECD Watch
were actively involved throughout the process, contributing comments and submissions on several drafts of
the stocktaking report.

Third party content disclaimer

This document is a compilation of submissions received from OECD Watch in response to the stocktaking
exercise on the OECD Guidelines for Multinational Enterprises. Except for minor formatting changes and
subject to compliance with OECD web content rules, the submissions are reproduced herein as received.
The OECD is providing an opportunity through its website and this consultation document for viewing
information or submissions provided by third parties who are not associated with the OECD. All such third-
party submissions included in the website and consultation document are the sole responsibility of the
persons from whom the content originated.



Zero draft of the stocktaking - comments



Submission to OECD WPRBC @ E C D W h
Stocktaking on the OECD Guidelines atc
March 2021

To: OECD Working Party on Responsible Business Conduct (WPRBC)

From: OECD Watch

Re: Ensuring a comprehensive stocktaking of gaps in the OECD Guidelines for Multinational
Enterprises (Guidelines)

Date: 4 March 2021

Summary: comprehensive stocktaking needed to identify all gaps in the OECD Guidelines

Civil society welcomes the decision of the WPRBC to undertake a stocktaking of the Guidelines to
assess whether they remain fit for purpose. We appreciate the stocktaking as a signal of OECD
member and adherent states’ commitment to evaluating whether the Guidelines remain current and
responsive to the needs of multinational enterprises (MNEs) and civil society alike.

While the Guidelines offer many strong recommendations on responsible business conduct (RBC),

they are becoming obsolete because they:

©  Are increasingly out of synch with numerous advancements in the field of business and human
rights over the past decade;

© Lack adequate standards for MNEs on many critical RBC issues; and

© Do not give sufficient guidance to states on establishing National Contact Points (NCPs) equipped
to implement the Guidelines effectively.

This submission identifies a number of gaps in the text that we believe should be studied carefully

during the stocktaking, covering:

© Gaps in the Procedural Guidance regarding minimum expectations to ensure the effectiveness
and functional equivalence of NCPs; and

© Gaps in standards for MNEs on at least 13 RBC issues.

For any states interested to read them, OECD Watch has prepared informational briefs on each gap
topic we raise here in this submission.

To ensure the stocktaking process is accountable to stakeholders, we ask that OECD states:

1. Adopt a broad scope for the review covering all of the concerns civil society identifies, and

2. Ensure the final stocktaking report acknowledges and responds to each of the gaps civil society
identifies.

We thank states for undertaking the stocktaking and stand ready to provide the perspective of civil
society to support the process.

Gaps in the Guidelines

The OECD Guidelines, originally drafted in 1976, have not been revised since 2011. As a result, they
are falling seriously behind advancements in the field of business and human rights and changes in
norms on many RBC issues occurring over the past decade. The gaps in the text of the 2011 OECD
Guidelines cause two problems. First, they create a lack of clarity and coherence in international
standards on RBC, contributing to MNEs’ failures to undertake business responsibly. Second, the gaps
in the standards as well as in the guidance for states’ establishment of NCPs diminish victims’
chances for remedy and accountability via the OECD complaint system. The following gaps are of
concern to civil society, and we ask that OECD states ensure the stocktaking report considers and
addresses them:
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First concern: insufficient guidance in the Procedural Guidance to help states establish effective
NCPs functionally equivalent to each other

Civil society is first and foremost concerned that the Procedural Guidance does not give states the
foundation they need to establish NCPs equipped to implement the Guidelines effectively and in a
manner equivalent to each other. NCPs are the lynchpin of the OECD Guidelines system. They ensure
both awareness of the Guidelines among their own and other governments, MNEs, and other
stakeholders, and accountability of MNEs through facilitating resolution of Guidelines-based
disputes. Unfortunately, research undertaken by OECD Watch over the past decades,* including its
recent project to evaluate each NCP against a set of key performance indicators,? has shown wide
variance in the structures and practices of NCPs that negatively impact their visibility and ability to
complete their core tasks of promotion and dispute resolution. Meanwhile, the OECD RBC Unit has
also studied both successes and challenges facing NCPs over the past twenty years,? identifying
numerous areas where progress can be made.

OECD Watch believes the shortcomings in NCP performance originate in the lack of adequate

minimum expectations provided in the Procedural Guidance for states’ establishment of NCPs:
Institutional Arrangements: The Procedural Guidance does not set minimum expectations for
the resourcing of NCPs, nor adequate guidance on locating the NCP within government and
choosing an organisational structure that helps promote NCPs’ independence and expertise in
handling the broad range of issues common in complaints. The Procedural Guidance also does
not set minimum requirements for ensuring stakeholder (including civil society) involvement in
NCP activities including dispute resolution, ideally in the NCP structure itself or through an
oversight or advisory body. Further, the Procedural Guidance does not clarify how states should
avoid conflicts of interest arising in relation to their NCPs’ dispute resolution activities.
Information and Promotion: The Procedural Guidance gives little guidance to states to clarify
how NCPs can best promote the OECD Guidelines to governments and stakeholders and achieve
the core criteria of transparency, such as by sharing prospective promotional plans targeting
outreach to all stakeholder groups, maintaining a public complaint database, and publishing
complaints when received and initial assessments and final statements when drafted.
Implementation in Specific Instances: The Procedural Guidance does not set adequate threshold
expectations for the complaint-handling procedures of NCPs to help promote agreements in
disputes and minimize variation in complaint proceedings across NCPs. The admissibility criteria
in the Guidance are unwieldy and difficult for NCPs to apply in a manner that facilitates access to
dispute resolution; as a result, accessibility of NCPs’ good offices remains far too low. The
Guidance does not clarify how NCPs can maintain transparency in a practical way that helps
protect persons using the system while righting the power imbalance between MNEs and civil
society notifiers. The Procedural Guidance does not encourage determinations on MNE
adherence and non-adherence to the Guidelines as a means to teach MNEs what adherence
entails, nor suggest consequences for MNEs that refuse to participate in good faith in the specific
instance process as a means to encourage MNE engagement. The Procedural Guidance does not
require follow-up monitoring after completion of complaints to help MNEs fulfil their RBC
commitments. It also does not set expectations and guidance to help NCPs anticipate and
respond to risks to human rights defenders associated with complaints, and mitigate potential
barriers to women and other disadvantaged groups using the mechanism.

The Procedural Guidance also includes language on the role of the Investment Committee, but here
too, the Guidance does not go as far as it should in clarifying the responsibilities of the Investment
committee to help secure wider promotion of the Guidelines and actual functional equivalence
among NCPs. These gaps in the Procedural Guidance help generate an overall low rate of acceptance
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of complaints, an even lower rate of agreement in disputes, and serious disparities in the actual and
perceived effectiveness of various NCPs that encourage notifiers to prioritize complaints based on
NCP performance.

Second concern: incomplete or absent standards for MNEs across a range of issues

The second concern of civil society relates to extensive gaps in the standards provided for MNEs in
Part | of the text. Ten years of implementation of the current text of the Guidelines have revealed
numerous shortcomings in issues already addressed in the text. Meanwhile, the past decade has
witnessed numerous developments in RBC standards that are not yet reflected in the Guidelines at
all. Together, these gaps are already making the Guidelines less useful as a tool for MNEs and civil
society alike, and threaten to make the Guidelines obsolete altogether.

Several of the gaps fall in areas where significant developments have been made in international

norms, public opinion, and global policy-making over the past ten years. The Guidelines are deeply

out of synch with developments on the following issues:
Taxation: According to 2020 data, corporate tax avoidance is estimated to cause a global loss of
$245 billion each year, while MNEs annually shift a full $1.38 trillion from the countries in which
they make their profits to tax havens to avoid tax payments.* Broad public consensus now holds
that corporate tax avoidance should stop, and international and regional organizations such as
the OECD, G20, United Nations, and European Union are developing new tax policies to tackle
the problem. The OECD itself took the lead in 2015 by drafting the groundbreaking OECD/G20
Inclusive Framework on Base Erosion and Profit Shifting, containing 15 actions governments can
take to combat tax avoidance.® Against these developments over the past ten years, the OECD
Guidelines are completely out of date. They do not even mention the phrase “tax avoidance,” let
alone call on MNEs to eschew it. They discourage inappropriate profit shifting only through
transfer pricing, instead of through the range of other financial transactions used for this
purpose. The Guidelines also do not call for disclosures that would meaningfully help
governments and stakeholders identify tax avoidance, such as disclosure of tax payments made,
tax-related financial transactions, corporate structure, and beneficial ownership. The lack of clear
coverage of tax avoidance in the Guidelines is a major cause of the fact that, to OECD Watch’s
knowledge, just two complaints have addressed tax avoidance, and neither yet successfully.®

Disclosure: ESG reporting, sustainability reporting, or integrated reporting are on the rise globally
as countries increasingly require MNEs to disclose not merely their financial but their non-
financial data to support efficient market functioning, corporate contribution to the UN
Sustainable Development Goals, and public monitoring of outcomes. The latest (2020) report of
the Carrots and Sticks project’ shows that many OECD governments use more than 10 (up to 18
or 20 in countries such as the UK, Spain, Canada, and the US) parallel mandatory and voluntary
instruments to either require or encourage companies to report sustainability-related
information. Meanwhile, initiatives such as the Global Reporting Initiative® are normalizing higher
non-financial disclosure expectations, while benchmarks such as the Corporate Human Rights
Benchmark® evaluate companies on their non-financial reporting. Against this growing tide, the
OECD Guidelines’ Disclosure chapter (Chapter Ill) is seriously outdated, setting standards
essentially limited to the minimum legal requirements on financial reporting with only very
vague language urging MNEs to disclose “foreseeable risk factors.” The chapter is out of synch
with the Guidelines” own due diligence expectations added in 2011, clarified by the 2018 OECD
Due Diligence Guidance for Responsible Business Conduct as requiring “communication” with
stakeholders, including the public, about each step of due diligence. The Disclosure chapter
should, but does not, promote transparency over topics from beneficial ownership and corporate
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structure, to reporting of gender-disaggragated impact data, MNEs’ greenhouse gas emissions,
and supply chain partners. Gaps in the disclosure requirements for MNEs have impacted many
complaints across a range of issues and made it challenging for NCPs to obtain the information
needed to evaluate company conduct in disputes.

Digitalisation: Over the past ten years, the rapidly increasing digitalisation of the global economy
is altering and exacerbating the potential for all MNEs — not merely technology companies — to
adversely impact human rights and the environment. The commercialisation of big data held by
all kinds of companies, as well as the growth of digital technologies such as artificial intelligence,
telecommunications/ surveillance technologies, and online/social media platforms, are enabling
violations of the rights to privacy, non-discrimination, freedom of speech/political participation,
life, liberty, security, and economic, social and cultural rights. These technologies have also
increased capacity for facilitation of violence, manipulation of democratic values, rapid spread of
mis- and disinformation, and human rights abuses by governments or average users. New types
of entities such as social media and online service providers/platforms have changed the concept
of the ‘MNF’, raising challenges of inadequate taxation of and stakeholder consultation by non-
brick-and-mortar MNEs. The sheer scale and market share across diverse types of goods held by
certain platform MNEs, and the surveillance capitalist business model, raise concerns about
consumer wellbeing as well as competition and suppression of information and innovation.
Further, the environmental impacts (from minerals mining to the massive and growing climate
impact of data centres!?), labour rights impacts, and human rights impacts of technology
hardware MNEs’ supply chains are too often overlooked. The OECD Investment Committee has
itself undertaken a thorough analysis of the nexus between digitalisation and RBC, identifying a
lack of a comprehensive standard to address these many challenges. The OECD Guidelines should
ideally be that standard, but they are ten years out of date and say next to nothing on the issue.
The impact of this gap is evident in several recent NCP complaints on various aspects of
digitalisation, where NCPs have failed to understand the risks of dual use technologies, for
example,!! or reached widely divergent outcomes when addressing the same exact issue.!? Such
cases demonstrate the prevalence of RBC digitalisation issues and the lack of clarity by MNEs and
NCPs alike on how to apply the outdated Guidelines to this modern challenge.

Climate change and environmental degradation: Countering the effects of climate change is
broadly acknowledged as the most vital need of our time. Environmental destruction and climate
change have caused devastating effects including biodiversity loss, with a recent report finding
that the global wildlife population has been reduced by two-thirds over the last 50 years.!> MNEs
are recognised as responsible for almost a fifth of climate-changing carbon emissions,**
particularly those operating in the pollution-intensive agriculture, transport, extractive,
manufacturing and apparel sectors. Scientists have called for transformative policy changes to
meet the 1.5 degree global warming target set in the Paris Agreement (which entered into force
in 2016).* This must include transformative policy around MNEs’ impacts. Yet despite the critical
role of MNEs in limiting climate change and biodiversity loss, the Guidelines do not even mention
the term “climate change,” nor clearly call upon MNEs to actually avoid environmental impacts
including deforestation, pollution, and biodiversity loss. The Guidelines also do not set clear
expectations for MNEs to disclose and reduce their greenhouse gas emissions in line with the
Paris Agreement and avoid political lobbying aimed at lowering environmental standards and
regulations. The number of recent specific instances addressing MNEs’ climate impacts
demonstrate the increased focus of civil society on this issue and the lack of standards for MNEs
in the Guidelines. Critically, the lack of mention of “climate change” is also deeply out of synch
with the world’s prioritisation of this problem and the role of MNEs’ in addressing it.
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Gender: Growing focus on gender in the past decade has prompted a rise in efforts to ameliorate
gender-based development disparities and address entrenched discrimination against women
and LGBTQ+ individuals in work settings as well as social spheres. MNEs impact women
differently than men, not only as employees, such as in the agriculture,’® garment and textiles,’
electronics,® and services sectors,'® which employ high percentages of women under poor
working conditions, but also as community members impacted by extractive or infrastruture
projects.?’ Women also face unique barriers to accessing grievance mechanisms including NCPs
to secure remedy for harms, including as a result of the complexity of complaint proceedings,
lack of access to gender competent complaint advice, and gender-insensitivity of the complaint
mechanism’s adjudicators.?! The OECD Investment Committee has taken positive steps through
its various due diligence guidance to clarify ways MNEs can impact women differently, but the
Guidelines themselves don’t even say the word “gender,” acknowledge the range of impacts
women face including as community members (not just workers), or explain that, and how, a
gender lens should be applied to MNE due diligence. These gaps represent a serious problem in
the Guidelines’ signaling of priorities, and don’t address the frequent call by MNEs for clearer
standards for mitigating impacts on women. As mentioned, the Procedural Guidance also does
not set a priority for NCPs to help minimize barriers to women notifiers, drawing on good
practice of parallel mechanisms such as certain Independent Accountability Mechanisms of the
development finance institutions?? as well as UN guidance on women’s access to justice.??

Many other gaps areas of deep concern to civil society have also been highlighted and addressed by
the WPRBC and/or many OECD states themselves:
Human rights defenders: In a context of shrinking civil society space, the WPRBC and many OECD
states are taking action to advance protections for civil rights and human rights defenders. Yet
the Guidelines include no provisions explaining how MNEs should avoid impacts to defenders
and respect and facilitate defenders’ right to advocate and right to remedy.

Land rights: Land security underpins numerous human rights and helps forestall climate change.
While global standards like the 2012 Voluntary Guidelines for the Responsible Governance of
Tenure assert the responsibility of MNEs to respect legitimate tenure rights,?* the OECD
Guidelines say next to nothing on land, failing to guide MNEs in assuring the right to free prior
and informed consent, respecting non-documented tenure rights of women and communal
owners, and addressing challenges such as mitigating states’ own failures to protect land rights.

Labour rights: Unionisation and workers rights are under threat, yet the Guidelines fail
adequately to set important labour rights standards for MNEs, such as on ensuring responsible
disengagement, respecting labour rights instead of adopting business models that intentionally
avoid responsibility for worker well-being, paying a liveable wage, and respecting rights of
workers in P2P platforms and the digital economy.

Animal welfare: More and more OECD states recognise animal sentience and the link between
irresponsible MNE conduct on animals and adverse impacts to animals, people, and the planet.
Yet the Guidelines do not reflect growing legal protections for animals, whose well-being is

widely understood as tied to public health (seen with COVID-19) and environmental protection.

Corruption: The Guidelines currently address only bribery and extortion (Chapter VII) and do not
set expectations regarding all forms of corporate corruption, nor highlight the relationship
between avoiding corruption and meeting standards across the other chapters in the Guidelines.
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© Scope of application of the Guidelines: The WPRBC is focused on policy coherence, yet the
Concepts and Principles chapter (Chapter 1) of the OECD Guidelines do not adequately clarify the
applicability of the Guidelines to non-traditional MNEs and states operating as economic actors.

© Caste discrimination: The Guidelines do not address caste discrimination directly, despite its
prevalence across MNEs’ supply chains and impacts on nearly 300 million people globally.

© General Policies: The General Policies chapter of the Guidelines do not explain the fundamental
principle of due diligence adequately, reflect the key expectations made in all (not just some) of
the subsequent chapters, and set a proper tone for the overall document.

Again, for any states wishing to review them, OECD Watch has prepared informational briefs on each
topic raised in this submission.

Conclusion

Civil society welcomes the current stocktaking of gaps in the Guidelines. We respectfully urge that
OECD member and adherent states ensure a broad scope for the review, to include study of the gaps
we identify here. We also urge that, to show accountability to stakeholders, states ensure that the
final stocktaking report acknowledges and responds to each of the stakeholders’ stated concerns. We
remain committed to sharing perspective of civil society throughout the stocktaking process, and to
supporting OECD states as they consider steps to address the gaps identified.

About OECD Watch

OECD Watch is a global network with over 130 member organisations in more than 50 countries.
Founded in 2003, OECD Watch'’s primary aim is to help support CSO activities related to the OECD
Guidelines and the work of the OECD’s Investment Committee. Membership consists of a diverse
range of civil society organisations — from human rights to environmental and development
organisations, from grassroots groups to large, international NGOs — bound together by their
commitment to ensuring that business activity contributes to sustainable development and poverty
eradication, and that corporations are held accountable for their adverse impacts around the globe.
For more information, please visit www.oecdwatch.org.

OECD Watch Secretariat (c/o SOMO) Marian Ingrams, Esq., Coordinator & Researcher,
Sarphatistraat 30 m.ingrams@oecdwatch.org

1018 GL Amsterdam

The Netherlands Dr. Joseph Wilde-Ramsing, Senior Researcher and
Ph: +31 20 6391291 Coordinator, j.wilde@oecdwatch.org
info@oecdwatch.org, www.oecdwatch.org
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To: OECD Working Party on Responsible Business Conduct (WPRBC)

From: OECD Watch

Re: Ensuring a comprehensive and inclusive stocktaking of gaps in the OECD Guidelines for
Multinational Enterprises (Guidelines)

Date: 20 May 2021

Introduction

Civil society welcomes the decision of the WPRBC to undertake a stocktaking of the OECD Guidelines
to assess whether they remain fit for purpose. We appreciate the stocktaking as a signal of OECD
member and adherent states’ commitment to ensuring the Guidelines and their associated complaint
mechanism remain current and responsive to the needs of civil society and multinational enterprises
(MNEs) alike.

OECD Watch also welcomes the opportunity to provide input on the stocktaking report. From 2019
to 2021, OECD Watch has held a range of consultations with civil society from around the world to
identify gaps in both the Guidelines’ standards for MNEs and expectations for states’ establishment
of National Contact Point (NCP) complaint mechanisms. This submission represents views of well
over 250 civil society organisations and consolidates input we have already provided to the OECD
secretariat and adherent states to inform the report’s zero and first drafts.

This submission identifies, from the perspective of civil society:
I. The purposes of the Guidelines and an explanation of why the Guidelines are not fulfilling their
purposes;
II. Thirteen key gaps in the Guidelines, which relate to both
a. Responsible business conduct (RBC) standards for MNEs in Part | of the Guidelines, and
b. Expectations for NCPs and the OECD Investment Committee in Part Il of the Guidelines;
lll. Concerns and asks regarding the stocktaking process and presentation of gaps in the stocktaking
report;
IV. Concerns regarding the presentation of cases in the stocktaking report; and
V. An ask on ensuring an effective public consultation on the first draft of the report.

Further, in annex, this submission provides detailed briefs on each of the 13 key gap areas.

I. Purposes of the Guidelines and their current failure to fulfil their purposes

The Guidelines are a set of recommendations from governments to businesses on RBC. From the

perspective of civil society, the Guidelines serve three purposes:

© To provide and promote a comprehensive and practical set of standards on RBC for MNEs;

©  To help facilitate access to remedy for victims of adverse business impacts via the NCP complaint
mechanisms; and

© To signal the OECD’s commitment and leadership in advancing responsible business practices,
not merely investment and development, around the world.

The Guidelines were originally drafted in 1976, but since then, OECD states have revised them
several times to ensure they remain fit for purpose. In 2000, an important revision of the OECD
Guidelines gave NCPs the mandate to serve as non-judicial complaint mechanisms handling claims of
corporate non-adherence with the Guidelines’ standards. In 2011, the most recent revision of the
Guidelines made other critical additions to the text, notably adding a chapter on human rights in line
with the UN Guiding Principles, and language calling on companies to undertake supply chain due
diligence to address risks and impacts to rightsholders.
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Unfortunately, in the ten years that have passed since the 2011 revision, two types of gaps in the
Guidelines have become apparent that are preventing the Guidelines from fulfilling their three
purposes:

First, the RBC standards for MNEs in Part | of the Guidelines are increasingly out of synch with
new challenges in the sphere of business and human rights, new expectations for responsible
corporate conduct, and new standards and guidelines on RBC. Gaps in the standards on critical
emerging challenges — such as how to respect human rights in the context of digitalisation —
make them incomplete and insufficient as a guide for MNEs. Meanwhile, their outdated text on
other areas on which popular expectations for corporate conduct have evolved — such as on fair
taxation and non-financial disclosure — render the Guidelines obsolete on such issues. Finally, as
other standards are being developed on these business and human rights issues, the Guidelines
are losing their relevance. In all, the gaps on standards for MNEs are rendering the Guidelines no
longer fit for purpose to guide MNEs in implementing comprehensive and effective responsible
business practices regarding all the modern challenges they face.

Second, the baseline expectations for NCPs in Part Il of the Guidelines (the “Procedural
Guidance”) are inadequate to help victims of adverse business impacts achieve remedy. While
the Guidelines appropriately allow flexibility to states in designing a grievance mechanism suited
to the national context, flexibility with too few baseline expectations has led to significant
differences in the structures and promotional and complaint-handling practices of NCPs. These,
in turn, have led to serious disparities in the effectiveness of the various NCPs and the system as
a whole. The inadequate — or complete lack — of minimum expectations in the Procedural
Guidance for NCPs forces each of them to struggle individually with common challenges such as
determining a standard to evaluate claims, addressing conflicts of interest, and coaxing
companies to engage in the voluntary dispute resolution process. Raising the bar for the
expectations, practices, and authorities of NCPs would make it easier for them to function
effectively as an impartial and accountable path to remedy for impacted communities. As is, the
gaps on expectations for NCPs are rendering the Guidelines still not fit for purpose to facilitate
access to remedy.

Together, these gaps in standards for MNE and expectations for NCPs are causing the Guidelines to
fail in fulfilling their third purpose of signaling the OECD’s commitment and leadership in advancing
RBC globally. Unless the OECD takes steps to address the gaps identified, it is signalling through the
outdated RBC standards and ineffective complaint mechanism a harmful lack of interest and
commitment to promoting better business conduct and protection of rightsholders.

Il. Gaps in the Guidelines
The OECD Guidelines are falling seriously behind emerging challenges and improved RBC norms that
have arisen over the past decade. The gaps in the text of the 2011 Guidelines cause two practical
problems. First, they create a lack of clarity and coherence in international standards on RBC,
contributing to MNEs’ failures to undertake business responsibly. Second, the gaps in the standards
as well as in the guidance for states’ establishment of NCPs diminish victims’ chances for remedy and
accountability via the OECD complaint system.

This section briefly identifies 13 primary gaps. The annex to this report provides more detail on each,
offering background on the challenge or issue, identifying related gaps in the Guidelines and impacts
of those gaps, and suggesting parallel laws and standards worth considering in relation to the issue.
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a. First concern: insufficient guidance in the Procedural Guidance to help states establish
effective NCPs that are functionally equivalent to each other
Civil society is first and foremost concerned that the Procedural Guidance does not give states the
foundation they need to establish NCPs equipped to implement the Guidelines effectively and in a
manner equivalent to each other.

NCPs are the lynchpin of the OECD Guidelines system. They ensure both awareness of the Guidelines
among their own and other governments, MNEs, and other stakeholders, and accountability of MNEs
through facilitating resolution of Guidelines-based disputes. The Guidelines expect NCPs to function
according to core criteria of visibility, accessibility, transparency, and accountability as well as with
complaint handling principles of impartiality, predictability, equitability, and compatibility with the
Guidelines. At present, the Procedural Guidance allows states to set up their NCP in any way they
choose, so long as it operates in a manner “functionally equivalent” to the other NCPs.

Unfortunately, research undertaken by OECD Watch over the past decades,! including its recent
project to evaluate each NCP against a set of key performance indicators,? has shown wide variance
in the structures and practices of NCPs that negatively impact their visibility and ability to complete
their core tasks of promotion and dispute resolution. Meanwhile, the OECD RBC Unit has also studied
both successes and challenges facing NCPs over the past twenty years,? identifying numerous areas
where progress can be made.

OECD Watch believes the shortcomings in NCP performance originate in the lack of adequate

minimum expectations provided in the Procedural Guidance for states’ establishment of NCPs:
Institutional Arrangements: The Procedural Guidance does not set minimum expectations for
the resourcing of NCPs, nor adequate guidance on locating the NCP within government and
choosing an organisational structure that helps promote NCPs’ independence and expertise in
handling the broad range of issues common in complaints. The Procedural Guidance also does
not set minimum requirements for ensuring stakeholder (including civil society) involvement in
NCP activities including dispute resolution, ideally in the NCP structure itself or through an
oversight or advisory body. Further, the Procedural Guidance does not clarify how states should
avoid conflicts of interest arising in relation to their NCPs’ dispute resolution activities.

Information and Promotion: The Procedural Guidance gives little guidance to states to clarify
how NCPs can best promote the OECD Guidelines to governments and stakeholders and achieve
the core criteria of transparency, such as by sharing prospective promotional plans targeting
outreach to all stakeholder groups, maintaining a public complaint database, and publishing
complaints when received and initial assessments and final statements when drafted.

Implementation in Specific Instances: The Procedural Guidance does not set adequate threshold
expectations for the complaint-handling procedures of NCPs to help promote agreements in
disputes and minimize variation in complaint proceedings across NCPs. The admissibility criteria
in the Guidance are unwieldy and difficult for NCPs to apply in a manner that facilitates access to
dispute resolution; as a result, accessibility of NCPs’ good offices remains far too low. The
Guidance does not clarify how NCPs can maintain transparency in a practical way that helps
protect persons using the system while righting the power imbalance between MNEs and civil
society notifiers. The Procedural Guidance does not encourage determinations on MNE
adherence and non-adherence to the Guidelines as a means to teach MNEs what adherence
entails, nor suggest consequences for MNEs that refuse to participate in good faith in the specific
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instance process as a means to encourage MNE engagement. The Procedural Guidance does not
require follow-up monitoring after completion of complaints to help MNEs fulfil their RBC
commitments. It also does not set expectations and guidance to help NCPs anticipate and
respond to retaliation against human rights defenders associated with complaints, and mitigate
potential barriers to women and other disadvantaged groups using the mechanism.

The Procedural Guidance also includes language on the role of the Investment Committee, but here
too, the Guidance does not go as far as it should in clarifying the responsibilities of the Investment
committee to help secure wider promotion of the Guidelines and actual functional equivalence
among NCPs. These gaps in the Procedural Guidance help generate an overall low rate of acceptance
of complaints, an even lower rate of agreement in disputes, and serious disparities in the actual and
perceived effectiveness of various NCPs that encourage notifiers to prioritize complaints based on
NCP performance.

b. Second concern: incomplete or absent standards for MNEs across a range of issues
The second concern of civil society relates to the extensive gaps in the standards provided for MNEs
in Part | of the text. Ten years of implementation of the current text of the Guidelines have revealed
numerous shortcomings in issues already addressed in the text. Meanwhile, the past decade has
witnessed numerous developments in RBC standards that are not yet reflected in the Guidelines at
all. Together, these gaps are already making the Guidelines less useful as a tool for MNEs and civil
society alike, and threaten to make the Guidelines obsolete altogether.

Several of the gaps fall in areas where significant developments have been made in international
norms, public opinion, and global policy-making over the past ten years. The Guidelines are deeply
out of synch with developments on the following issues:

Marginalised groups: It is increasingly clear that business impacts are felt most strongly by the
most marginalised and disadvantaged members of society, including women, Indigenous
Peoples, people of low caste, children, and others. The Guidelines do not identify all key rights of
these groups — such as Indigenous Peoples’ right to free, prior, and informed consent (FPIC) over
use of their territories — nor the different ways these people can be adversely impacted by
business conduct — for example, not only as employees but as community members — nor the
specialised due diligence needed to consult these groups and identify and address impacts to
them.

Human rights defenders: In a context of shrinking civil society space, the WPRBC and many OECD
states are taking action to advance protections for civil rights and human rights defenders. Yet
the Guidelines include no provisions explaining how MNEs should avoid impacts to defenders —
including by causing impacts directly or condoning impacts by a business partner or state — and
respect and facilitate defenders’ right to advocate and right to remedy.

Climate change and environmental degradation: Countering the effects of climate change is
broadly acknowledged as the most vital need of our time. Environmental destruction and climate
change have caused devastating effects including biodiversity loss, with a recent report finding
that the global wildlife population has been reduced by two-thirds over the last 50 years.* MNEs
are recognised as responsible for almost a fifth of climate-changing carbon emissions,’
particularly those operating in the pollution-intensive agriculture, transport, extractive,
manufacturing and apparel sectors. But the Guidelines do not even mention the term “climate



change,” nor clearly call upon MNEs to set and achieve emission targets and actually avoid
environmental impacts including deforestation, pollution, and biodiversity loss.

Land rights: Land security underpins numerous human rights and helps forestall climate change.
While global standards like the 2012 Voluntary Guidelines for the Responsible Governance of
Tenure assert the responsibility of MNEs to respect legitimate tenure rights,® the OECD
Guidelines say next to nothing on land, failing to guide MNEs in assuring the right to FPIC,
respecting non-documented tenure rights of women and communal owners, and respecting land
rights even where states fail their own duty to protect land rights.

Labour rights: Unionisation and workers rights are under threat, yet the Guidelines fail
adequately to set important labour rights standards for MNEs, such as on ensuring responsible
disengagement, avoiding business models that intentionally escape responsibility for worker
well-being, paying a living wage, and respecting rights of workers in P2P platforms and the digital
economy.

Taxation: According to 2020 data, corporate tax avoidance is estimated to cause a global loss of
$245 billion each year, while MNEs annually shift a full $1.38 trillion from the countries in which
they make their profits to tax havens to avoid tax payments.” Broad public consensus now holds
that corporate tax avoidance should stop, and international and regional organizations including
the OECD are developing innovative new tax policies to tackle the problem. Unfortunately, the
Guidelines are even out of alignment with the OECD: they do not even name tax avoidance let
alone discourage it, nor call for the disclosures needed to identify and prevent it moving forward.

Digitalisation: Over the past ten years, the rapidly increasing digitalisation of the global economy
is altering and exacerbating the potential for all MNEs — not merely technology companies — to
adversely impact human rights, jeopardize democracies and democratic values, and harm the
environment. The OECD Investment Committee has itself identified a need for a comprehensive
standard to address the many challenges, but the Guidelines say nothing on this modern issue.

Disclosure: ESG reporting, sustainability reporting, or integrated reporting are on the rise globally
as countries increasingly require MNEs to disclose not merely their financial but their non-
financial data to support efficient market functioning, corporate contribution to the UN
Sustainable Development Goals, and public monitoring of outcomes. Against this growing tide,
the OECD Guidelines’ Disclosure chapter is seriously outdated, setting standards not much
stronger than the minimum legal requirements on financial reporting, and inadequately
synchronizing with the Guidelines’ own due diligence communication expectations added in
2011.

Corruption: The Guidelines currently address only bribery and extortion and do not set
expectations regarding all forms of corporate corruption, nor highlight the relationship between
avoiding corruption and meeting standards across the other chapters in the Guidelines.

Animal welfare: More and more OECD states recognise animal sentience and the link between
irresponsible MNE conduct on animals and adverse impacts to animals, people, and the planet.
Yet the Guidelines do not reflect growing legal protections, international standards, and MNE
policies on animals, whose well-being is widely understood as tied to public health (seen with
COVID-19) and environmental protection.



Scope of application of the Guidelines: The WPRBC is focused on policy coherence, yet the
Concepts and Principles chapter of the OECD Guidelines does not adequately clarify the
applicability of the Guidelines to non-traditional MNEs including states operating as economic
actors.

General Policies: The General Policies chapter of the Guidelines does not explain the
fundamental principle of due diligence adequately, reflect the key expectations made in all (not
just some) of the subsequent chapters, or set a proper tone for the overall document.

Ill. Concerns and asks regarding the stocktaking process and presentation of gaps in the
stocktaking report

OECD Watch is concerned that the timing of when NCPs provided perspective on gaps in the
Guidelines, vis-a-vis when they were given the three institutional stakeholders’ views on gaps in the
Guidelines, did not allow NCPs to consider stakeholders’ views in a meaningful way before
contributing their input to the stocktaking report. Relatedly and concerningly, the first draft of the
report, like the zero draft before it, appears to present gaps and challenges only from the perspective
of (incompletely informed) NCPs, not stakeholders.

NCPs filled out a questionnaire in January/February 2021 identifying successes and challenges with
the Guidelines over the last ten years. The OECD secretariat used the survey responses to create, in
the zero draft of the stocktaking report, a segment for each chapter of the Guidelines listing
successes and challenges as identified by NCPs. Meanwhile, institutional stakeholders were invited to
provide their own perspective on gaps in the Guidelines in annex to the zero draft, presented to
states in early March 2021. This disjoint in timing meant that NCPs did not have the benefit of
stakeholders’ views until after they were surveyed on gaps in the Guidelines.

This disjoint in timing would not be problematic if NCPs were asked to reevaluate successes and
challenges with the Guidelines after reading stakeholders’ input, or if the secretariat itself
incorporated stakeholders’ input on the zero draft into the subsequent first draft of the report.
However, the first draft continues to identify gaps solely from the perspective of NCPs, and it is not
clear whether and how stakeholders’ views have been incorporated into the draft analysis, other
than in annex. OECD Watch appreciates a framing that shows that NCPs also see gaps in the text;
however, if not supplemented by a section showing gaps identified by the stakeholders, then any
challenge not identified by an NCP cannot appear in the report, even if one or more stakeholder
groups considers it a serious gap in the Guidelines. This is concerning particularly where NCPs are
asked to be their own judge in identifying gaps in the Procedural Guidance relating to the
expectations set for NCPs.

NCPs are a vital voice to include in the identification of gaps, but NCPs are neither the primary users
nor targeted audience of the Guidelines. It is equally important that civil society, union, and business
perspectives on gaps be reflected and analysed in the report. To resolve this problem, OECD Watch
asks that the institutional stakeholders’ views be made integral in the report through their inclusion
in each of the substantive sections, not merely in the annex. Each chapter should identify successes
and challenges holistically from the perspective of NCPs and stakeholders, not merely NCPs.

IV. Concerns regarding the presentation of cases in the stocktaking report

The first draft of the stocktaking report provides case examples illustrating topics covered by the
Guidelines’ chapters. While there is great value in identifying cases related to topics under each
chapter, the report should not imply, as it does inconsistently in a few instances, that these cases
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were correctly handled, or provided useful interpretation on, the issues identified. Some paragraphs
(for example 68 or 72) mention simply that cases have involved issues contemplated by the
Guidelines, whereas others (such as paragraph 83) asserts that “specific instances have served to
further elaborate good practice and expectations” on certain issues. Many civil society complainants
object to their complaint being presented as one in which an NCP elaborated good practice or
expectations on a key rights issue. At a minimum, this positive framing should be removed, or the
OECD should first consult all parties to each complaint to verify whether all agree that the NCPS’
handling and analysis was positive.

V. Ensuring an effective public consultation on the first draft of the report

OECD Watch welcomes the decision of the WPRBC to hold an open public consultation on the first
draft of the stocktaking report. This is a great step to ensure all stakeholder groups and other experts
in the field of business and human rights have an opportunity to evaluate whether the Guidelines
remain fit for purpose and how and in what ways they might be strengthened. It is essential that the
next draft of the report meaningfully reflect on the comments received. It is not enough for the
WPRBC simply to receive comments and make them public. Instead, we urge that the report itself or
an annex to it 1) describes the range of topics commented on and the general gist of suggestions
made per topic, 2) identify which general suggestions were accepted into the second draft of

the stocktaking report and which were not, 3) ensure public display of the comments.

Conclusion

Civil society welcomes the current stocktaking of gaps in the Guidelines, the opportunity for
stakeholder input, and the plans for a public consultation. We respectfully urge that OECD member
and adherent states ensure a broad scope for the review, to include study of the gaps we identify
here. We also urge that, to show accountability to stakeholders, states ensure that the final
stocktaking report includes and analyses each of the stakeholders’ stated concerns, as well as the
input provided through the public consultation. We remain committed to sharing perspective of civil
society throughout the stocktaking process, and to supporting OECD states as they consider next
steps to address the gaps identified.

About OECD Watch

OECD Watch is a global network with over 130 member organisations in more than 50 countries.
Founded in 2003, OECD Watch'’s primary aim is to help support CSO activities related to the OECD
Guidelines and the work of the OECD’s Investment Committee. Membership consists of a diverse
range of civil society organisations — from human rights to environmental and development
organisations, from grassroots groups to large, international NGOs — bound together by their
commitment to ensuring that business activity contributes to sustainable development and poverty
eradication, and that corporations are held accountable for their adverse impacts around the globe.
For more information, please visit www.oecdwatch.org.

OECD Watch Secretariat (c/o SOMO) Marian Ingrams, Esq., Coordinator & Researcher,
Sarphatistraat 30 m.ingrams@oecdwatch.org

1018 GL Amsterdam

The Netherlands Dr. Joseph Wilde-Ramsing, Senior Researcher,
Ph: +31 20 6391291 j.wilde@oecdwatch.org
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ANNEX

The following 13 briefs, compiled through civil society consultations with over 25 civil society
organisations between 2019 and 2021, provide more detailed information on the gap analysis topics
identified in the submission above.
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Outcome sought: Broad and comprehensive stocktaking of the OECD Guidelines for Multinational
Enterprises (Guidelines) that addresses gaps on marginalised and disadvantaged groups, to include
women and LGBTQ+ people, Indigenous Peoples, people of low-caste, children, and other groups.

Problem: The OECD Guidelines do not adequately establish expectations for MNEs to identify and
address their impacts on marginalised and disadvantaged groups, nor guidance for NCPs on how to
minimize barriers to remedy for marginalised groups via the specific instance process.

This brief cannot do justice to all potentially marginalised and disadvantaged groups. Improved
language in the Guidelines on discrimination and stakeholder engagement should benefit all
potentially marginalised groups, including ones not specifically addressed in this brief.

Gender

Women and LGBTQ+ people typically suffer gender-specific impacts from business activity.! Women
workers face high rates of gender-based discrimination, harassment, and violence at work with less
stable contracts, lower pay and benefits, and reduced access to maternal health protections, training,
and safety equipment. Women community members face gender-specific impacts from extractive
and infrastructure projects such as greater displacement from land and natural resources, disrupted
social status and educational access, and exposure to sexual violence, prostitution, and sexually-
transmitted diseases.? LGBTQ+ people also suffer discrimination from MNEs and, along with women,
face different and increased harms when they act as human rights defenders to defend their own or
others’ rights.® Businesses also rarely take into account how women (and others) with intersecting
identity traits subject to discrimination (e.g. race, caste, age, disability, etc.) may suffer impacts
differently. Women and LGBTQ+ people also face unique barriers to accessing remedy via grievance
mechanisms like NCPs.*

Indigenous Peoples

Indigenous Peoples remain among the world’s most vulnerable, and they are disproportionately
impacted by business activities on or near their territories.> While Indigenous Peoples only form 5%
of the world’s population, they safeguard 80% of the earth’s biodiversity and a great wealth of
natural resources. Unfortunately, Indigenous Peoples territories are routinely exploited, sold,
appropriated or polluted by companies that have not respected their rights to free, prior, and
informed consent (FPIC), self-determination, culture, and other rights recognised under international
law.® Extractive industries such as minerals mining, oil and gas are often linked to degradation of
Indigenous owned lands. The agriculture industry has also caused severe deforestation and
destruction of Indigenous Peoples territories. Furthermore, Indigenous human rights defenders are
at the frontline of advocacy to protest harmful development activities, and in their fight to protect
their livelihoods and lands, many have been murdered or faced serious violence, intimidation, and
denigration, adding to centuries of discrimination and marginalisation.®

Caste-based discrimination

Caste-based discrimination affects more than 260 million people worldwide, not only people in South
Asia, but also in Africa, Asia, the Middle East, the Pacific, and in diaspora communities in countries
such as the UK and US.” Caste-discrimination affects workers in all sectors, including especially the
agriculture, leather, garments, carpet weaving, natural stone, mineral processing, and construction
sectors, as well as industrial sectors like the IT sector. Many MNEs discriminate against people of
low-caste through their suppliers® by engaging low-caste people as forced labourers or paying them
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less than minimum wage; not supporting low-caste workers to collectively organise or participate in
trade unions; disproportionately tasking low-caste workers with more dangerous, dirty, and
unhealthy tasks; failing to ensure equal representation of low-caste people in management; and
tolerating caste-based harassment and bullying in the workplace while creating caste-segregated
work stations, eating and drinking places, and hostel facilities.

Children

Children are among the most vulnerable members of society, and can be disproportionately
impacted by the activities of MNEs. Child labour is one of the most harmful impacts of corporations
on children that generates most attention. Child labour is often invisible, as children are obliged to
work to help parents fulfil unreasonable quotas at plantations or factories, or make ends meet on
small-scale farms. According to 2017 data of the ILO, 64 million girls work as child labourers, 71% in
the agriculture sector.® Meanwhile, in 2019 the ILO reported that 1 million children are engaged in
child labour in mines and quarries.X® Yet beyond child labour, children’s rights can also be impacted
by MNEs in many other ways. For example, environmental damage from infrastructure, agriculture,
or extractive projects can impact children’s health differently and worse than the health of other
communities members; sale of certain goods and services can be especially harmful to the well-being
of child consumers; and children’s development can be harmed indirectly through their dependence
on adult workers whose own capacity for child-rearing — or maternal health (impinging feotal health)
—is hindered by unfair or illegal labour practices.!! Children are often more vulnerable to these
impacts than adults, due both to the malleable state of their physical, mental, and emotional
development, and to the longer time the impacts will affect them (for example, their futures are
impacted even longer than adult futures from forced evictions after land acquisitions).}? Children are
also routinely left out of stakeholder engagement activities, meaning both that impacts they
experience may be unaddressed, and that their perspectives are not considered in shaping more
responsible business practices.

Guidelines gaps

Despite the different and disproportionate impacts MNEs have on women and LGBTQ+ people, the
Guidelines do not use the word “gender” at all and only mention “women” three times. The scant
and narrow coverage of women leave out many important considerations MNEs should take into
account about how their activities can adversely impact women & LGBTQ+ people. Similarly, while
the Guidelines mention that MNEs should respect the rights of Indigenous Peoples outlined in other
international conventions, they do not specifically acknowledge key rights like the rights to self-
determination and free, prior and informed consent, nor identify the special care MNEs must take in
due diligence to identify particular impacts to Indigenous Peoples, avoid impacts, and ensure
complete and appropriate remedy for impacts not avoided. In the same manner, the Guidelines do
not specifically include®® people of low-caste among those disadvantaged or marginalised people
with whom MNEs should take special care during due diligence. The lack of specific mention of “caste
discrimination” contributes to the invisibility of this stigmatized issue and group. Meanwhile, while
the Guidelines call on MNEs to contribute to abolishing child labour, they do not give meaningful
guidance on how child labour may creep unsuspected into MNE supply chains and how MNEs should
address this by changing practices that inadvertently cause children to be pulled in 